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How To Determine 


Where to Appeal in Florida 


(A Short Treatise for Lawyers 
Aggrieved in the Trial Courts) 


ONE OF us is so young at the bar that 

he does not remember the events of 
the recent past when we Gave Justice the 
Green Light and revolutionized our appel- 
late court system by adopting amended 
Article V of the Florida Constitution. Al- 
though there was considerable commentary 
at the time and there has been some since, 
very little of it is of a type calculated to 
assist the practitioner in resolving those 
problems of interpretation which are cer- 
tain to arise when any new law reaches the 
books. For this reason I was tempted to 
entitle my article On Virgin Ground in the 
Green Light District but was dissuaded by 
my friends, who thought it relevant but 
irreverent. Accordingly, I have resisted the 
temptation and am saving the title to be 
used in some other article for which it 
might be deemed more appropriate. 


What This Article is About and 
What it is Not About 

The appellate system we had under the 
former constitutional provision was plain as 
an old shoe and just as familiar. Now we 
have new shoes, which are of superior 
quality but require breaking in. My article 
is intended to offer some help for the break- 
in period and this will be best accomplished, 
I think, if we examine the new appellate 
jurisdiction of the various courts as pro- 
vided in amended Article V, as restated or 
qualified in the Florida Appellate Rules, 
and as explained in a few cases. My main 
concern will be where to go from what sort 
of court or judgment and not what kind 
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by William G. Dreisbach 


of papers to file and when to file them, 
which is another subject. And so with gun 
and camera, and a bag of mixed metaphors, 
we proceed upon our journey. 


1. A Note of Encouragement 

By and large it used to be that if you 
were aggrieved by the action of a court 
below circuit you appealed to the circuit 
court, and if your grief had its origin in 
the circuit court you looked for solace in 
the supreme court. The way things are 
now, in the majority of cases you will 
behave in the same way as before except 
that you will substitute the appropriate 
district court of appeal for the supreme 
court. 


The ciruit court is still entrusted with 


a substantial appellate jurisdiction, and the 
average negligence or divorce case, say, 
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tried in the circuit court, will be appealable 
to the district court and will stop right 
there. It is the rather extraordinary case 
which will call for a different disposition, 
but it is necessary to be familiar with the 
jurisdictional features of revised Article V 
and the Florida Appellate Rules to know a 
case requiring special appellate treatment 
when you see one. At the same time, the 
importance of certain shadowy jurisdictional 
areas which I shall occasionally point out 
in the following pages should not be over- 
estimated, for I believe that the great bulk 
ot appellate litigation will be presented and 
processed without a hitch under the new 
system. I think we shall all like it when 
we get used to it. 


Il. Jurisdiction of the Florida Supreme Court 

It is perhaps easiest to go wrong in con- 
sidering the new jurisdiction of the supreme 
court by thinking of that court as one of 
general final appellate jurisdiction, as 
formerly. It is not. Its jurisdiction, which is 
stated in amended Art. V $4 and restated 
almost verbatim in Rule 2.1 a. (5), Florida 
Appellate Rules, is severely and intention- 
ally restricted. The reason for this restric- 
tion, in the language of the progenitors of 
amended Article V, was to permit the mem- 
bers of the court to reserve their time and 
energy “for the more important cases (i.e., 
those involving the death penalty, those in- 
volving constitutional questions, those in- 
volving questions of great public im- 
portance, and those in which the decision is 
in conflict with the decisions of other 
district courts or of the supreme court 
itself 


This concern of the framers for the im- 
portance of matters to be reviewable by the 
supreme court is reflected in a fundamental 
difference in wording between the old con- 
stitutional provision and the new. Under 
former Art. V $5, the appellate jurisdiction 
of the supreme court was geared to the 
character of the case appealed (law, equity, 
probate, and criminal) or to the court ren- 
dering judgment (the circuit court in most 
cases) while under present Art. V $4, final 


lJmproving Florida’s Court System, Florida Ju- 
dicial Council, Tallahassee, July 1, 1956, p. 32. 
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judgments or decrees in specified categories, 
which may or may not depend upon the 
character of the case, may be appealed to 
the supreme court directly from “trial 
courts” (which come in several sizes ).* 


A. Direct Appeals from Trial Courts to 
Supreme Court 
1. Capital Cases and Bond Violations 
As always, appeals in capital cases and 
bond validation suits may be taken directly 
to the supreme court as a matter of right. 
We have no problem here in identifying the 
“trial court” from which appeal may be 
taken, because in each case it will be the 
circuit court. Jurisdiction to determine pro- 
ceedings for the validation of bonds and 
certificates of indebtedness reposes only in 
the circuit courts, $75.01, F.S., and those 
courts must also determine capital cases, 
for they have exclusive jurisdiction of “all 
criminal cases not cognizable by subordinate 
courts,” Florida Const., Art. V 86. 
No “subordinate court” has jurisdiction of 
a capital case. The criminal courts of record 
have jurisdiction of “all criminal cases not 
capital,” Florida Const., Art. V $9 (b), and 
no felony jurisdiction is vested in the county 
judges’ courts or county courts, Florida 
Const., Art. V §§$7, 8; F.S. §§36.01 (4), 
34.01 (4) or in courts of justices of the 
peace, Florida Const., Art. V $11. 


2. Constitutional 

“Trial Courts” 

Nonstop appeals from “trial courts” to 
the supreme court may be taken in two 
additional categories, which are related to 
each other. These are the constitutional 
matters the framers of amended Article V 
had in mind and described in their work- 
product as appeals from final judgments or 
decrees (1) “directly passing upon the 
validity of a state statute or a federal statute 
or treaty” or (2) “construing a controlling 


Questions from 


“Appeals from trial courts may be taken direct- 

ly to the supreme court, as a matter of right, 
only from judgments imposing the death pen- 
alty, from final judgments or decrees directly 
passing [the Appellate Rules have it ‘passing 
directly’’] upon the validity of a state statute 
or a federal statute or treaty, or construing a 
controlling provision of the Florida or federal 
constitution, and from final judgments or de- 
crees in proceedings for the validation of bonds 
and certificates of indebtedness.’’ Florida Const., 
Art. V §4 (b); Rule 2.1 a. (5) (a), Florida Ap- 
pellate Rules. 
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provision of the Florida or federal constitu- 
tion.” Florida Const., Art. V $4 (b); note 2, 
above. But before we go into the merits 
of this jurisdictional grant we should con- 
sider the “trial court” problem, because we 
have now run afoul of it for the first time. 


3. What is a “Trial Court?” 

The words “trial court” are defined no- 
where in the constitution although they are 
used as something resembling a term of 
art. In another state it has been held that 
the words “trial court” in a particular stat- 
ute refer to a court of original jurisdiction 
as distinguished from an appellate court, 
Pfleuger v. Pfleuger, 304 N.Y. 148, 106 
N. E. 2d 495, but this does us little good. 
The Supreme Court of Florida has not de- 
fined “trial court,” so far as appears, but in 
1849 that court defined “trial” as “the ex- 
amination before a competent tribunal, ac- 
cording to the laws of the land, of the 
facts put in issue in the cause, for the pur- 
pose of determining such issue.” Darden v. 
Lines, 2 Fla. 569, 573. Proceedings in a 
municipal court would qualify under this 
definition. 

Considering Art. V $4 (b) of the Florida 
Constitution [Rule 2.1 a. (5), Florida Ap- 
pellate Rules] alone, it appears that the su- 
preme court is intended to be the exclusive 
final appellate arbiter of constitutional ques- 
tions, responsible for their expeditious de- 
termination wherever they might originate, 
and that such questions might be brought 
to the supreme court without pause not 
only from the circuit courts but from all 
“trial courts” down to the smallest. This 
was apparently the intention of the Judicial 
Council, because a chart prepared by that 
body to depict the jurisdiction of the su- 
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preme court under the revised judiciary 
article shows, for “constitutional questions,” 
a direct appeal to the supreme court from 
“all trial courts other than circuit courts." 


On the other side of the question, a sub- 
sequent section of Article V seems to offer 
a brake for this procedure. Art. V 86 (c) 
provides that the circuit courts “shall have 
final appellate jurisdiction in all civil and 
criminal cases arising in the county court, 
or before county judges’ courts, of all mis- 
demeanors tried in criminal courts of record, 
and of all cases arising in municipal courts, 
small claims courts, and courts of justices 
of the peace.” This language may, and I 
hope it will, be interpreted to apply only 
to cases not directly appealable to the su- 
preme court under Art. V $4 (b), in which 
event the supreme court would be the next 
stop for constitutional questions having their 
source below the circuit court, as intended. 
The opposite interpretation [that §4 (b) 
giveth and $6 (c) taketh away] would have 
the effect of obscuring a quantity of con- 
stitutional business from the view of the 
supreme court, although the importance of 
constitutional questions has no relationship 
to the size of the originating court. 


4. What Constitutional Questions are 
Directly Appealable? 
a. Validity of Statutes 

To get back to the two related kinds of 
constitutional matter which may be brought 
straight to the supreme court from the “trial 
courts” you will remember that the first one 
was a final judgment or decree “directly 


%This, of course, is in addition to matters shown 

to be directly appealable to the supreme court 
from the circuit courts. Improving Florida’s 
Court System, op. cit. supra, p. 45. 


: 
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‘passing upon the validity of a state statute 
or a feceral statute or treaty.” A judgment 
“directly passing upon the validity of” a 
statute is evidently one which squarely holds 
that the challenged statute is valid or that 
it is invalid. It was clearly the intention of 
the Judicial Council that the quoted words 
should include a judgment upholding the 
validity of a statute questioned upon con- 
stitutional grounds, which should be directly 
appealable to the supreme court because 
“the litigant’s constitutional right has been 
involved in the trial court.” Improving Flor- 
ida’s Court System, p. 33. 


This whole affair is reminiscent of 28 U.S. 
Code $1257, which authorizes the Supreme 
Court of the United States to review certain 
state court judgments (1) where the validi- 
ty of a treaty or statute of the United States 
is questioned and it is held invalid, or (2) 
where the validity of “a statute of any 
state” is questioned on the ground of repug- 
nancy to the constitution, treaties or laws 
of the United States and it is held valid. 
The interpretation by the Supreme Court 
of the United States of its own jurisdiction 
under this grant should be helpful when 
the Supreme Court of Florida is asked to 
resolve jurisdictional problems arising under 
the language from amended Article V 
quoted above.‘ 


One of these problems will be found 
right now in the interpretation of the words 
“state statute.” As we have seen, if a “state 
statute” stands or falls under constitutional 
attack in the trial court the matter may be 
directly reviewed by the supreme court, 
but what of that notorious hotbed of un- 
constitutionality, the municipal ordinance? 
It is a “state statute”? Before you give up 
you should consider the fact that the Su- 
preme Court of the United States, con- 
fronted with a similar problem of definition, 
has interpreted the words “statute of any 


4An excellent analytical discussion of the juris- 
diction of the Supreme Court of the United 
States under 28 U.S.C. §1257 will be found in 
Stern & Gressman, Supreme Court Practice 
(2d Ed.), Bureau of National Affairs, Inc., 
Washington, D. C., pp. 52-102. Further help 
may be sought in the decisions of the Supreme 
Court of Missouri under provisions of the Mis- 
souri Constitution rather similar to ours, which 
have been on the books since 1945 (Mo. Const., 
Art. V §3). 
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state”® to include every legislative action to 
which a state gives the force of law,° and 
this includes municipal ordinances’ and even 
orders of state commissions issued in the ex- 
ercise of their delegated legislative au- 
thority." The acceptance or rejection of 
this construction by the Florida Supreme 
Court will have a substantial effect upon 
its jurisdiction to decide constitutional 
questions. 


b. Constitutional Construction 


The second kind of constitutional ques- 
tion which may be presented directly to the 
supreme court is one raised by a final judg- 
ment or decree of the trial court “construing 
a controlling provision of the Florida or 
federal constitution.” A “controlling” pro- 
vision must be one which controls the case 
and I think it will be interpreted to mean 
one which necessarily controls the case. I 
believe, too, that “construing” should be 
read broadly, because a constitution is a 
generally worded document with many gaps 
or blanks which must be filled in by case 
law, so that every time you fill a blank 
with a new case you are “construing” the 
constitution (saying what it means as ap- 
plied to a new state of facts).° 


The Supreme Court of the United States, 
under 28 U.S.C. §1257, may review certain 
state court judgments where, among other 
things, “any title, right, privilege or im- 
munity is specially set up or claimed under 
the Constitution . . . of the United States.” 


528 U.S. Code §1257. 

‘Williams v. Bruffy, 96 U.S. 176, 183. 

7Poulos v. New Hampshire, 345 U.S. 395, 402; In- 
dependent Warehouses v. Scheele, 331 U.S. 170, 
79; Jamison v. Texas, 318 U.S. 413, 414; King 
Mfg. Co. v. City Council of Augusta, 277 U.S. 
100. 


SAtchison R. Co. v. Public Utilities Comm., 346 
U.S. 346, 348-9; Hamilton v. Regents, 293 U.S. 
245; Sultan R. & T. Co. v. Dept. of Labor, 277 
U.S. 135; Lake Erie & Western R. Co. v. Public 
Utilities Comm., 249 U.S. 422; Live Oak Ass’n. 
v. Railroad Comm., 269 U.S. 354. 


*“Construction” of the blank spots may change 
with the times, too. For example, the federal 
constitution does not say whether insurance is 
or is not interstate commerce. In 1869 the Su- 
preme Court of the United States said that it 
is not, Paul v. Virginia, 8 Wall. 168, and in 
1944 said that it is, U. S. v. South-Eastern 
Underwriters, 322 U.S. 533. I think that in 
these cases the court ‘‘construed’’ the constitu- 
tion. A parallel situation of more recent mem- 
ory and wider publicity might occur to you, but 
it is beyond the scope of this article. 
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In spite of the difference in wording, some 
help may be derived from decisions under 
this grant. 

The Supreme Court of Missouri, in the 
constitution of that state (Mo. Const., 1945, 
Art. V §3) is given “exclusive appellate 
jurisdiction in all cases involving the con- 
struction of the Constitution of the United 
States or of this state...” This language 
is quite close to ours. Under it, the Missouri 
Supreme Court has held that regardless of 
which side may invoke the protection of the 
constitution, the supreme court has juris- 
diction of an appeal if a construction of the 
constitution is necessarily involved in the 
case, Wooster v. Trimont, 197 S.W. 2d 710, 
trans. 356 Mo. 682, 203 S.W. 2d 411 
(1947). 


A liberal view of the Florida Supreme 
Court’s jurisdiction to decide constitutional 
questions is to be desired. One purpose of 
the revised judiciary article was to increase 
the importance of the supreme court’s func- 
tion as “watchdog of the constitution” be- 
cause the court “will have time to give more 
deliberate consideration to cases involving 
important constitutional questions,” Im- 
proving Florida’s Court System, p. 32. 

B. Direct Review of Interlocutory Orders 

A remaining kind of direct review is that 
provided for “interlocutory orders or de- 
crees passing upon chancery matters which 
upon a final decree would be directly ap- 
pealable to the supreme court,” Florida 
Const. Art. V §4 (b); Rule 2.1 a. (5) (b), 
Florida Appellate Rules. Here we are re- 
lieved of the “trial court” problem because 
for practical purposes exclusive original 
jurisdiction in chancery is lodged in the 
circuit courts [the only exception is “such 
equity jurisdiction as may be conferred on 
juvenile courts.” See Florida Const. Art. V 
$6 (c) and F.S. §39.02.] 


To find out what interlocutory chancery 
matters may be directly reviewed we must 
refer to matters directly appealable upon 
final decree. Doing this, we can eliminate 
capital cases at once, and bond validation 
suits almost as readily because Rule 4.3, 
Florida Appellate Rules, provides in part 
that “Appeals may be taken in bond vali- 
dation proceedings only from the final de- 
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cree...” [Emphasis added]. This leaves 
us with the two types of constitutional mat- 
ter discussed above: statutory validity and 
constitutional construction. 


Putting it all together, there must be a 
chancery matter wherein a question is 
raised below in such a way that the final 
decree must necessarily pass upon the valid- 
ity of a statute or construe the state or 
federal constitution before an_ interlocutory 
order in the case may be brought directly 
to the supreme court. This is a narrow field 
of review. A possible example is an inter- 
locutory order in a suit to enjoin a public 
offcial from enforcing an allegedly uncon- 
stitutional statute. 


Don’t Say Certiorari 
Amended Art. V, §4 (b) says that the 


supreme court may review interlocutory 
orders “by certiorari” and that in such “in- 
terlocutory reviews by certiorari” the court 
will have complete jurisdiction of the case. 
In the corresponding section of the Appel- 
late Rules, however, [Rule 2.1 a. (5) (a)] 
the words “by certiorari” have been elimi- 
nated and in place of “interlocutory reviews 
by certiorari” the rules have it “interlocu- 
tory appeals.” Rule 4.2 of the Appellate 
Rules, entitled “Interlocutory Appeals,” will 
tell you just how to process an appeal from 
an interlocutory order. 


My earnest advice is to forget that Ar- 
ticle V uses the word “certiorari” in con- 
nection with interlocutory orders and always 
appeal them, as it says in the Rules, for two 
reasons: (1) there are no substantive pros 
and cons to weigh because the scope of 
review of interlocutory orders is the same 
whether the method of review be by appeal 
or certiorari, Wilson v. McCoy Mfg. Co., 
Fla., 69 So.2d 659, 662 (1954) and (2) 
the rules telling you to appeal were promul- 
gated by the very court to which you seek 
admission. While we are on the subject, it 
is worth mentioning that the constitution 
does not say “certiorari” in this context 
when dealing with the district courts of 
appeal, and if you petition those courts to 
review interlocutory orders by certiorari you 
will be thrown out. Jones v. Johnson, 98 
So.2d 506 (1957). 
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C. Complete Jurisdiction 

In both direct and interlocutory appeals 
the supreme court is given the jurisdiction 
it needs to determine the whole case re- 
viewed, Florida Const., Art. V, $4; Rule 2.1 
a. (5) (a), Florida Appellate Rules. This 
will go a long way toward eliminating the 
problem of split appeals. 


D. Supreme Court Review of District 
Court Decisions 


1. Constitutional Questions 


A constitutional matter which would be 
directly appealable to the supreme court 
if decided by the trial court may arise for the 
first time in the district court of appeal 
instead. If it does the case may be ap- 
pealed as a matter of right to the supreme 
court, and this is the only true appeal per- 
mitted between these courts.’° 


2. Certiorari to the District Courts 
Of great significance is the grant to the 
supreme court of jurisdiction to review, by 
certiorari, “any decision of a district court 
of appeal . . . that passes upon a question 
certified by the district court of appeal to 
be of great public interest, or that is in 
direct conflict with a decision of another 
district court of appeal or of the supreme 
court on the same point of law...” Flor- 
ida Const., Art. V, $4 (b); Rule 2.1 a. (5) 
(b), Florida Appellate Rules. This will bear 
scme close reading, and again we must turn 
to the Supreme Court of the United States, 
cencerned now with its jurisdiction over the 
federal appellate courts. 


Under 28 U.S.C. §1254 (1) the certiorari 
jurisdiction of the United States Supreme 
Court over the United States Courts of Ap- 
peals is plenary, and here we find no help 
at all. But the Supreme Court’s own view 
of the areas wherein it will exercise this 
jurisdiction, reflected in Supreme Court Rule 
19 (Rules effective July 1, 1954) is another 
story. The rule reads in part as follows: 


10“Appeals from district courts of appeal may be 
taken to the supreme court, as a matter of 
right, only from decisions initially passing upon 
the validity of a state statute or a federal stat- 
ute or treaty, or initially construing a control- 
ling provision of the Florida or federal consti- 
tution.’”’ Florida Const., Art. V §4; Rule 2.1 a. 
(5) (b), Florida Appellate Rules. 
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“1. A review on writ of certiorari is 
not a matter of right, but of sound judi- 
cial discretion, and will be granted only 
where there are special and important 
reasons therefor. The following, while 
neither controlling nor fully measuring 
the court’s discretion, indicate the char- 
acter of reasons which will be con- 


sidered: 
* * & 


“(b) Where a court of appeals has 
rendered a decision in conflict with 
the decision of another court of ap- 
peals on the same matter; . . . or has 
decided an important question of 
federal law which has not been, but 
should be, settled by this court; or 
has decided a federal question in a 
way in conflict with applicable de- 
cisions of this court; ... ” 


We may make a rough comparison be- 
tween our supreme court’s jurisdiction to 
decide a “public interest” question and the 
jurisdiction of the United States Supreme 
Court to decide an unsettled “important 
question of federal law,” noting that the 
question must be certified up before our 
court can decide it while the Supreme 
Court of the United States is not limited 
in this way. But it is in resolving conflicts 
that the closest parallel may be drawn. 


Notice that the conflicts reviewable by 
the Florida Supreme Court under amended 
Article V must be direct and on the same 
point of law. Generally, the Supreme Court 
of the United States requires that the con- 
flict be direct, but it may be on the same 
point of law or fact, a mere inconsistency 
in dicta or in the general principles utilized 
being insufficient. See Stern & Gressman, 
Supreme Court Practice (2d Ed.), pp. 110- 
121, and cases cited. I think the difference 
here is more apparent than real, and that 
both supreme courts are interested pri- 
marily in reviewing opinions which go op- 
posite ways on substantially the same state 
of facts. 


A “conflict with a decision of the su- 
preme court” under amended Article V 
seems to offer the most attractive ground 
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for certiorari, if only because there are so 
many decisions of the Florida Supreme 
Court which may be examined for a possi- 
ble conflict. But running the Southern Re- 
porter back to Adam, dredging up an 
ancient decision of the supreme court which 
is inconsistent with the recent decisions or 
philosophy of that court, and contending 
that the district court erred in failing to 
follow it, very likely will not do. Probably 
the Supreme Court of Florida, like the Su- 
pireme Court of the United States, will be in- 
terested mainly in live conflicts. See Stern 
& Gressman, supra, p. 112. 

As for the district courts, you cannot ex- 
pect them to be “bound” by outmoded su- 
preme court decisions, because the only way 
they can remain progressive is by refusing 
to follow such decisions. Only by this means 
can the supreme court be given opportunity 
by the district courts to re-evaluate its old 
decisions (except for constitutional ques- 
tions and “public interest” cases) and, if 
it wishes, qualify or overrule them, for if 
an outmoded supreme court decision is fol- 
lowed by the district court the unsuccessful 
litigant will have no way of bringing the 
matter before the supreme court for re- 
examination, in the great majority of cases. 

The maintenance of fundamental con- 
sistency in the law by granting certiorari to 
resolve conflicts and decide public questions 
is obviously one of the most important func- 
tions of the supreme court under the revised 
judiciary article. This power comprehends 
every field of law and gives the supreme 
court the greatest opportunity to show its 
mettle as a supervisory court, rendering its 
decisions at more leisure than formerly and 
requiring adherence to them by other courts 
throughout the state. 
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More Certiorari 
To complete the certiorari jurisdiction 
of the supreme court specified in Art. V §4 
and Rule 2.1 a. (5), Florida Appellate 
Rules, that court may review by certiorari 
“any decision of a district court of appeal 
that affects a class of constitutional or state 
officers” and may issue the writ to “com- 

missions established by law.” 


As for the officers, the only question I can 
think of right now which might arise is one 
of definition. For example, in State ex rel. 
Vi oodworth v. Amos, 98 Fla. 212, 123 So. 
749 (1929), somebody asked whether or 
not agricultural inspectors were state “offi- 
cers” within the meaning of Florida Const. 
Art. XVI §3, and the court said that they 


were. 


As for certiorari to “commissions estab- 
lished by law,” I shall have something to 
say about it later rather than now, because 
I think it will be better to take up the new 
jurisdiction of the courts over administrative 
action all at once. 


E. Miscellaneous Extraordinary Writs 
The supreme court is empowered both 
specifically and generally to protect its juris- 
diction by extraordinary writs, Florida 
Const. Art. V $4; Rules 2.1 a. 5 (b) and 
(e), Florida Appellate Rules. The general 
grant of authority to “issue all writs neces- 
sary and proper to the complete exercise of 
its jurisdiction” is not, however, intended 
to confer additional jurisdiction upon the 
court, but is ancillary to and in aid of pre- 
existing jurisdiction. State ex rel. Watson v. 
Lee, 150 Fla. 496, 8 So2d 19 (1942). 
See also Kilgore v. Bird, 149 Fla. 570, 6 So. 
2d 541 (1942) and Adams and Miller, 
Origins and Current Florida Status of the 
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Extraordinary Writs, 4 U. of Fla. L. Rev. 
421, 461-462 (1951). 
Did Someone Say Common Law Certiorari? 
What about “inherent powers” of the 
supreme court? Does it have any jurisdic- 
tion we have not found expressed in the 
constitution, floating around in the air? 
What about “common law certiorari”? Can 
it still be granted by the supreme court to 
correct a “departure from the essential re- 
quirements of the law’? I am willing to 
wait patiently and see, and I intend to evade 
these questions at present just as I tiptoed 
around the jurisdiction of the supreme court 
tu issue miscellaneous extraordinary writs. 


lll. Jurisdiction of the District Courts of 
Appeal 


A. “Residuary” Jurisdiction 

With our supply of mixed metaphors al- 
most exhausted, with our ammunition and 
film running low, saddened by the memory 
of some of our brave brethern at the bar 
who have failed to negotiate the fathomless 
quagmires of appellate procedure, we con- 
tinue our journey undaunted and plunge 
at once into the jurisdiction of the district 
courts of appeal. 

Article V §5 (c) of the Florida Constitu- 
tion contains one clear and specific grant of 
jurisdiction to the district courts: to review 
by appeal “final orders or decrees of coun- 
ty judges’ courts pertaining to probate mat- 
ters or to estates and interests of minors and 
incompetents . . . ”!! In addition to this, 
these courts are vested generally with all 
appellate jurisdiction not reserved to the 
supreme court or to the circuit court.'* Thus 
the major part of the jurisdiction of the dis- 
trict courts of appeal might be described 
as residuary, definable only by reference 
to specific grants to other courts. 

We have previously discussed the juris- 
diction of the supreme court and considered 
the appellate jurisdiction of the circuit 
11This grant may be and probably is subject to 

exception in the event that constitutional or 


other matters directly appealable to the su- 
preme court under Art. V §4 (b) are raised. 


12Appeals from trial courts in each appellate 
district . . . may be taken to the court of ap- 
peal of such district, as a matter of right, from 
all final judgments or decrees except those from 
which appeals may be taken direct to the su- 
preme court or to a circuit court.’ Florida 
Const. Art. V §5 (c). 
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courts, noting that for direct access to the 
supreme court we are concerned primarily 
with the kind of substantive matter review- 
able,'* while for appeal to the circuit court 
our interest lies mainly in the type of court 
from which appeal is to be taken.** Always 
excepting matters directly appealable to the 
supreme court, the residuary jurisdiction of 
the district courts authorizes them to review, 
by appeal, all final judgments or decrees of 
the circuit courts, the civil courts of record 
and the juvenile courts,’® as well as felony 
cases from the criminal courts of record. 
The sum of this jurisdiction is arrived at by 
subtracting the direct-appeal jurisdiction of 
the supreme court (note 13) and the ap- 
pellate jurisdiction of the circuit court (note 
14) from all appealable matters and all 
courts from which they may be appealed. 


There are courts of first instance I have 
omitted to mention [see the list of state and 
county courts in the Attorney General’s edi- 
tion of Florida Statutes]. If any of these 
courts does not fit a class specified in Art. 
V §6 (c) [note 14, above] it is inferable 
that its judgment is appealable to the dis- 
trict court of appeal for the appropriate 
district. I was about to qualify the pre- 
ceding sentence by saying “unless some 
other provision has been made,” but the 
effect of a legislative provision seeking to 
enlarge the appellate jurisdiction of the 
circuit courts is presently in doubt. While 
former Florida Const. Art. V §11 gave the 
circuit courts final appellate jurisdiction of 


13Roughly, direct appeals lie to the supreme court 
in capital cases, bond validation suits and con- 
stitutional matters, plus interlocutory orders in 
chancery cases involving the constitution. 


14The circuit courts have final appellate jurisdic- 
tion in all cases arising in the county court or 
before county judges’ courts (except probate and 
guardianship matters) in municipal courts, 
small claims courts, and the courts of justices 
of the peace. In addition, they have final ap- 
pellate jurisdiction of misdemeanors tried in 
criminal courts of record. Florida Const., Art. 
V, §6 (c). 

15This is on the assumption that a juvenile court 
is a “trial court’”’ within the meaning of Florida 
Const., Art. V §5 (c). If a juvenile court is a 
“trial court’? it would appear that appeal must 
be taken directly to the district court, because 
the juvenile court is not specified in Art. V §6 
(c) as one whose judgments are appealable to 
the circuit court. See note 14, supra. Because of 
this omission, it seems that F.S. §39.14, which 
provides for an appeal from juvenile to circuit 
court, is superseded and nullified. See Codomo 
v. Shaw, Fla., 99 So. 2d 849, opinion filed Jan- 
uary 24, 1958. 
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specified matters “and of such other mat- 
ters as the Legislature may provide,” the 
quoted language has been omitted from 
present Art. V §6 (c). 

It is plain to be seen that the “residuary” 
jurisdiction of the district courts of appeal 
makes those courts responsible for pro- 
cessing the lion’s share of appellate litiga- 
tion from the circuit courts, whether the 
cases ultimately reach the supreme court 
or not. Only in the comparatively narrow 
area of direct appeals to the supreme court 
may the district courts be bypassed. 


B. Interlocutory Appeals to the District 
Courts 

Amended Art. V §5 (c) leaves the matter 
of providing for district court review of in- 
terlocutory orders up to the supreme court, 
which has stated, in Rule 4.2, Florida Ap- 
pellate Rules, that “Appeals from interlocu- 
tory orders or decrees in equity, orders or 
decrees entered after final decree, and 
orders at common law relating to venue 
or jurisdiction over the person, may be 
prosecuted in accordance with this rule...” 
The rule is general, and applies to the dis- 
trict courts as well as to the supreme court. 
Note, however, that jurisdiction in the su- 
preme court to review interlocutory orders is 
limited by the constitution to “chancery 
matters” [Art. V §4 (b)] while the district 
courts of appeal are subject to no such 
limitation. Accordingly, if the “orders at 
common law” specified in Rule 4.2 are con- 
sidered interlocutory they would not be ap- 
pealable to the supreme court before final 
judgment even if the case involved a mat- 
ter which would make it directly appealable 
to that court. But I would rather not worry 
about this situation until it arises. 


The important thing to remember here is 
to appeal, rather than petition for certiorari, 
to review an interlocutory order. Follow 
the Appellate Rules. Remember Jones v. 
Johnson, Fla., 98 So.2d 506 (1957). 


C. Extraordinary Writs 

The district courts are given authority 
coextensive with their wide jurisdiction to 
issue extraordinary writs. As for certiorari 
to administrative agencies, that is a special 
matter which we shall take up next. 
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IV. Review of Administrative Action 

If you doubt that there are a good many 
administrative agencies in Florida I invite 
you to look at the list of them compiled 
by Warren Hall and reproduced at 1 Florida 
Law & Practice 178-181. Before the very 
important Codomo case [Codomo v. Shaw, 
Fla., 99 So.2d 849 (1958)] was decided it 
was quite difficult to figure out how orders 
of these agencies, or any of them, were 
to be reviewed, but now, with Codomo, 
there is nothing to it. 


In Codomo, all the the poor fellow 
wanted to do was review an order of the 
Florida Real Estate Commission. It seemed 
a simple thing to do until he opened the 
books. 

First he went to the statute about the 
Real Estate Commission [F.S. §475.35] and 
it said he should appeal to the circuit court 
and told him just how to do it. Then he 
looked at the Florida Appellate Rules and 
they said “All appellate review of the rul- 
ings of any commission or board shall be 
by certiorari...” [Rule 4.1]. They also 
said that they [the Rules] “shall supersede 
all conflicting rules and statutes . . .”” [Rule 
1.4]. So this hardy pioneer began thinking 
about certiorari and turned to the consti- 
tution to see who could issue it. 


The constitution said that the supreme 
court “may issue writs of certiorari to com- 
missions established by law” [Art. V $4 (b)] 
and that seemed plain enough, but he read 
on. When he came to the district courts of 
appeal, he found that those courts “shall 
have such powers of direct review of ad- 
ministrative action as may be provided by 
law.” [Art. V §5 (c)]. He could find no 
enabling provision that said anything about 
the Real Estate Commission, so there was 
very little hope there. 


Only the circuit court remained. He found 
nothing that came right out and said cer- 
tiorari could be issued by that court to re- 
view administrative action so he felt chary 
of it. The elaborate circuit court appellate 
procedure was still on the statute books. 

He finally decided to give all of the courts 
a go at it, so he petitioned both the su- 
preme court and the district court for cer- 
tiorari and in the circuit court he appealed. 
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A man could develop a split personality like 
this. Tite respondents moved to dismiss in 
the supreme court. Pandora’s box was open. 


The supreme court retraced the pioneer- 
ing steps of the man who wanted to review 
that Real Estate Commission order. The 
court said the statutory appeal to the cir- 
cuit court was no good because the appeal 
statute was done for. It was inconsistent 
with, and superseded by, the Appellate 
Rules, which say certiorari and mean it. 
Thinking exclusively in terms of certiorari, 
in accordance with the Rules, the supreme 
court decided that it had constitutional 
power to issue the writ but it looked in 
vain for an enabling provision to fire up 
the potential jurisdiction of the district 
court. 


This left the circuit court’s certiorari 
jurisdiction to be considered, and the big 
question was whether or not that court had 
jurisdiction to issue the writ. The supreme 
court held that it did, and transferred the 
petition for certiorari to the circuit court 
for disposition. 

There is much wisdom on the review 
ot administrative orders to be gleaned from 
this case and from the small additional 
amount of law and custom on the subject: 

First, always petition for certiorari, be- 
cause it says so in the Appellate Rules. All 
appeal statutes are superseded. If a statute 
says certiorari, however, it may be another 
story. 

The constitutional power granted the 
supreme court to review administrative de- 
cisions by certiorari appears to be plenary 
but discretionary. But statutes providing for 
supreme court review by certiorari may be 
regarded as effective to induce the court to 
exercise its discretion insofar as they are 
consistent with the Appellate Rules, even 
though they antedate amended Article V. 
Examples which may be cited are §$350.641 
and 366.10, F.S., providing for direct cer- 
tiorari review by the supreme court of orders 
of the Florida Railroad and Public Utilities 
Commission. Orders of that body are still 
being reviewed directly by the supreme 
court, as formerly. It goes without saying, 
however, that the matter still remains dis- 
cretionary with the supreme court, if only 
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because that court under its rule-making 
power could make other provision for re- 
view of the commission’s orders which 
would be inconsistent with the statutes and 
would have the effect of repealing them. 

Second, when jurisdiction to review ad- 
ministrative decisions by certiorari resides 
both in the supreme court and the circuit 
courts and the only legislative word on the 
subject has been superseded by the Appel- 
late Rules the supreme court, as a matter 
of discretion and judicial administration, 
will decline to assume jurisdiction and will 
permit the case to be handled by the circuit 
court. This was done in Codomo and both 
said and done in connection with an order 
of the Florida Milk Commission in National 
Dairy Products Corp. v. Odham, Fla., 100 
So.2d ; Opinion filed February 10, 
1958. 

Third, you had better check up on the 
jurisdiction of the district courts, but you 
will find very little there right now except 
in connection with the Industrial Commis- 
sion. Amended Article V §26 (10) in so 
many words gives the district courts exclu- 
sive certiorari jurisdiction over orders of 
the Florida Industrial Commission “until 
otherwise provided by the legislature...” 
The only legislative word on the subject 
consists of some statutes regulating venue 
of Industrial Commission review [F.S. §§ 
440.27 (1); 443.07 (4) (e), 1957]. Also, 
implementing the general grant of jurisdic- 
tion to review administrative action, the 
legislature has authorized the district courts 
to review decisions of the Water Resources 
Department, if based upon adversary pro- 
ceedings, [F. S. §373.161, 1957]. And that 
is all there is. 

Fourth, you will generally end up peti- 
tioning the circuit court for certiorari, so you 
might as well start there unless you have 
some controlling reason to the contrary. 

Finally, if you pay no attention to any- 
thing except the Appellate Rules and Co- 
domo you will seldom if ever go wrong. 

V. Of Transfer and Salvation 

Remember, if you please, that the brave 
ground-breaker in Codomo did not have his 
certiorari petition dismissed but had _ it 
transferred from the supreme court to the 
circuit court. How did the court do it? 
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Art. V §4 (b) requires the supreme court 
to provide for transfer of a case to the right 
appellate court when the jurisdiction of the 
wrong court has been “improvidently in- 
vcked.” When the weary appellate wanderer 
is alone and hopelessly lost on an alien 
shore, when his compass has failed and the 
North Star is invisible in the firmament, the 
rule enacted under authority of this consti- 
tutional provision [Rule 2.1 a (5) (d)] will 
be as welcome to him as a shaggy, good- 
natured Saint Bernard dog with a brandy 
cask stamped “U. S. A.” around its neck. 

Rule 2.1 a. (5) (d) is placed in a section 
of the Florida Appellate Rules entitled 
“Jurisdiction of the Supreme Court” but it 
is obviously intended to apply to all appe- 
late courts. It permits the court whose ap- 
pellatet® jurisdiction has been “improvident- 
ly invoked” to transfer the case to the 
proper court on five days notice to the 
parties, whereupon the case will be treated 
as if it had originally been filed in the 
latter court. During this parlous period when 
so much is new in appellate procedure, a 
liberal and even charitable interpretation 
of the transfer rule is devoutly to be hoped 
for. 

To “invoke” is to call on for aid or 
protection; to invite earnestly or solemnly, 
as in prayer...” [Webster's New Interna- 
tional Dictionary. And see 48 C.J.S. 766]. 
I take it that if the prayers or calls for aid 
are proper (i.e., if proper papers have been 
filed) but the court whose protection is 
solicited is the wrong one and has no juris- 
diction of the case on the merits, that court 
may still make the transfer, and I hope the 
rule will be uniformly so interpreted. In 
16In State v. Weissing, Fla., 100 So.2d ___, opinion 

filed February 10, 1958, the supreme court held 

the rule inapplicable to situations wherein the 


original, as distinguished from appellate, juris- 


diction of an appellate court has been improvi- 
dently invoked. 


Codomo, though, both the transferor and 
transferee courts had concurrent jurisdiction 
of the case on the merits. Watch for subse- 
quent cases under this rule. 


Vi. The Return of Dante 

And so we come to the end of our journey, 
hang up the safari hat and settle down to 
a nourishing toddy. We have not seen all 
the sights because we have had to make 
time, but we have seen some of them. If 
we were asked to describe the main features 
of the trip in one minute, we could do it 
as follows: 


To appeal to the supreme court our first 
concern is what we are appealing, and to 
appeal to the circuit court we care more 
about where we are appealing from. Gen- 
erally if the court from which we are ap- 
pealing is not listed in Article V as one 
within the final appellate jurisdiction of the 
circuit court and the matter appealed is not 
listed in Article V as directly appealable to 
the supreme court we go to the district 
court of appeal, and there we stop unless 
something happens which will take us to 
the supreme court. 

Always seek review of interlocutory orders 
by appeal rather than by certiorari. Always 
seek review of administrative orders by cer- 
tiorari (usually in the circuit court) rather 
than by appeal. 

If it turns out that we have done the 
wrong thing, we may hope for transfer 
rather than dismissal. 

This thumbnail summary will have to 
suffice for now. But in later times, when 
our grandchildren come to us and _ ask, 
“Grandpa, what was appellate procedure 
like before the appellate courts were set 
up on the moon?” we might become more 
expansive. We might say, “Well, it was 
something like this...” 
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Standardized 


Jury Instructions in Florida 


R= LAWYER is acquainted with the 
extent to which litigation today is 
characterized by delay, expense, uncer- 
tainty and appeal in so many courts. These 
conditions have given rise to dissatisfied 
litigants and an aroused tax-paying public. 
To neglect this dissatisfaction or fail to 
attempt the solution of such important 
difficulties portends not only ruin for the 
legal profession, but it constitutes a threat 
to our democracy, the foundation of which 
is the true administration of justice. 

Law is conservative. It applies the ex- 
perience of the past to the problems of the 
present. No part of it is more conservative, 
more resistant to change, than the pro- 
cedure in jury cases. Yet, it is important 
that the machinery of justice be up-to-date, 
as it is that the mechanics of industry make 
use of the latest inventions. Progressive 
lawyers all through the century have real- 
ized this, and there never has been a time 
since Chitty when someone was not agitat- 
ing for further modernization of legal pro- 
cedure. In fact, because the procedure of 
the past, particularly that of right of trial 
by jury, has held its citadel so securely, 
it has been assaulted more continuously 
and vigorously than most other anachron- 
isms of the law. 

Much of the fault of bad jury verdicts 
has been because judges have been unable 
to make “crystal clear” to the jury the 
proper application of simply stated rules to 
the particular facts. It should be remem- 
bered that most jurors are not “bookish” 
men nor greatly experienced in absorbing 
the meaning of complicated language, espec- 
ially when expressed in unfamiliar wording, 
typical of most jury instructions. 

Many trial lawyers feel that verdicts of 
juries are unpredictable; that one never 
knows what reaction a jury will have to 
a certain set of facts; that juries some- 
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times go “wild”; that they attach importance 
to minor or insignificant items of evidence 
and thereby lose sight of the real issues; 
that they are mislead by long phrases or 
cumbersome sentences contained in instruc- 
tions, and that in some cases, they give 
damages where none are warranted, or vice 
versa, or that where cross-issues are invol- 
ved, they return improper verdicts. 

Since the jury is usually the sole judge of 
the facts, their verdicts ordinarily stand up 
in the Appellate and Supreme Courts of IIli- 
nois, at least where no gross errors of law 
or evidence have been committed at the 
trial. Many lawyers feel now that “anything 
can happen” when a case is submitted to 
a jury, and therefore suggest to their clients 
that a settlement is advisable, when, as a 
matter of law and fact, there is no merit to 
the claim. This has given rise to the term 
“nuisance value” which has become a stock 
expression among defense attorneys. Thou- 
sands of dollars are paid annually in settle- 
ment of questionable lawsuits, because 
lawyers and litigants fear the “bad” judg- 
ment of jurors. 

It has ably been said by U. S. District 
Judge W. Dalvin Chestnut, of Baltimore, 
that one of the remedies in the “guess- 
verdict” system is to make it clear to the jury 
in every day language — simple and clear 
— giving the rule to be applied, without 
indicating that certain facts justify a find- 
ing for the defendant or the plaintiff. In 
many instances a multiple number of in- 
structions terminating with “you will then 
find for the defendant,” and only a few end- 
ing “you will find for the plaintiff” accentu- 
ates the fact on the minds of the jury that 
either the court is favoring the defendant, 
or the “most” of the law is in favor of 
the contention of the defense. 

There has always been a great diversity 
of opinion as to whether general abstract 


THE FLORIDA BAR JOURNAL 


| 
| 
| 
| 


= 
} 
| 

| 
| 
1 
| 
| 

\ 


Mitchell H. Caplan, Miami, is a former assistant attorney on 
the Chicago Board of Education. He received the LL. B. and J.D. 
degrees at DePaul University College of Law in Chicago. “You 
Are Instructed.” is the title of an article recently contributed by 
the author and published in an Illinois legal publication. 


instructions or definitely concrete directions 
will aid in the rendition of a correct verdict. 
It seems that the failure to make a jury 
understand the res gestae and the law in- 
volved is equally absent under both sets 
of circumstances. 


History 

The first set of standardized instructions 
has been introduced in the Superior Court of 
Los Angeles County, and later adopted in 
many other counties in California. For 
several years, under the direction of Super- 
ior Judge William J. Palmer, this new system 
has been proclaimed as a success by the 
bench and bar. It is true that they were 
mainly utilized in negligence cases, but 
this category of claims constituted more than 
seventy-five per cent of the calendar in those 
courts. In the last year, courts in other states 
have adopted this system and with singular 
success. 

Use In The Municipal Court 

The system of standardized jury instruc- 
tions have been used for the past three 
years in Illinois and also in the City of 
Chicago, the largest court of its kind in 
the world. Following a definite system 
of modernization of procedure, it had in- 
stalled a year ago the pretrial system, which 
saved over $50,000.00 last year, and the 
success of which was partly responsible for 
the enactment of the “pretrial act” in the 
Civil Practice Act of Illinois, so that it 
could be used legally and fully by every 
court of record in Illinois. 

The standard forms of instructions cover 
all branches of substantive law, both tort 
and contract, replevin and trial of right of 
property, garnishment and attachment, as 
well as tax and quasi-criminal cases. In all, 
there are about one hundred and ten in- 
structions, in simple and concise language. 
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An inexhaustible attempt has been made to 
avoid legal phraseology and technical mis- 
nomers. On the contrary, these judicial 
directions are given in the every day lan- 
guage, explaining first the principle of law, 
the obligations and duties of both or all 
parties, and in a few instances suggest alter- 
native verdicts. It has been found that the 
culminating sentence “you will find the de- 
fendant guilty” or the “plaintiff not guilty” 
should be avoided as much as possible, be- 
cause of its tendency to create an unfair 
impression in the mind of individual jurors. 

These instructions have been examined by 
the Chicago Bar Association, and have been 
distributed to the lawyers. A rule of court 
is being prepared to meet this new condi- 
tion, making it discretionary with the pre- 
siding judge as to what instructions may 
be used, after their recommendation by 
parties to the suit. Upon motion of counsel, 
it is discretionary with the trial judge to 
either substitute or give a “non-standardized” 
instruction in extraordinary cases, the test 
being, the production of substantial justice 
to all litigants. 


Benefits 

First of all, it is believed that there will 
be a greater percentage of proper, just 
and fair verdicts under this simplified sys- 
tem. It is estimated that much time will 
be saved in the preparation of these in- 
structions by the counsel and their exami- 
nation by the trial judge. Haphazard 
instructions, improperly drawn, loosely 
‘connected and in a “misunderstanding” 
fashion appear daily in the trials before 
the courts, most likely, because the sum 
involved and the fees charged, cause one 
to be somewhat lax in the proper prepara- 
tion. Under these approved stock instruc- 
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tions, not only will less time be wasted, 
but the court and lawyer will feel that 
they are not prejudiced or taken advantage 
of by some overly zealous advocate who 
sometimes inserts something too favorable 
to his client in the next to the last line 
or thereabouts, about sixty seconds before the 
instruction is presented to the judge. 

The greatest feature of all, I believe, is 
that it will minimize to the least the number 
of appeals. Our experience teaches us that 
a great majority of appeals are based on 
the rendition of improper instructions. All 
the stock or standardized instructions to 
be used by the Municipal Court has been 
passed on favorably either by the Appellate 
or Supreme Court in some decision involv- 
ing a similar situation. 

As far as juries are concerned, it will 
help to take away the “mystifying” feeling 
that the court is “giving” them some legal 
fiction, merely as a perfunctory duty and 
not legal suggestions for their guidance and 
advice. Surely, there can be no question 
then, that by inference or verbiage or em- 
phasis of certain sentences, the judge is 
attempting to favor one of the litigants. The 
instructions will be recommended to the 
judge by their respective numbers allocated 
to them alphabetically, and the court will 
be compelled to give them, if he feels that 
they are pertinent to the facts at issue. 

The shortening of the instructions, as 
well as their simplification and clarification, 
will tend to assist the jurors instead of con- 
fusing them, as is often the case. Short 
instructions, given simply and plainly, will 
cause less slurring, mumbling and swallow- 
ing of words. 

In my experience, on many occasions, 
the lawyer, in interrogating the jurors on 
preliminary examination, feels that he ought 
to explain the meaning of “chattel,” “mort- 
gage,” “fixture,” “warranty” or any legal 
“nomer” which may be the gist of the 
action. Surely, every lawyer knows what 
is meant by those terms, but when he 
attempts to explain their meaning to a 
jury, it is both incorrect and confusing. In 
these stock instructions, care has been 
given to define these legal terms clearly, 
so that the jury will at first hand, know 
the rudiments and fundamentals which are 
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involved. This will give them a preliminanry 
understanding, from which point they can 
proceed with understanding and confidence 
to arrive at a legal and proper verdict. 

This idea may be criticized as an effort 
to regiment the profession. The tender of 
long, verbose and complicated instructions, 
as basis for future appeals, should the 
verdict be against him, is the kind of “hide 
and seek” law, which should not be en- 
couraged. And new procedure which will 
tend to save time, lessen the miscarriage of 
justice is not a regimentation of lawyers 
but an improvement over “model T” prac- 
tice. 

Subjects Covered By Stock Instructions 

The topics treated are all branches of 
contractual obligations, functions of the 
court and jury, weight to be given conflict- 
ing evidence, false testimony, preponderance 
and burden of proof, definitions of accident 
and negligence, proximate cause, concurrent 
causes, damages, contributory negligence, 
statutory violations, res ipsa loquitur, com- 
mon carriers, willful and wanton miscon- 
duct, invitees, licensees, trespassers, at- 
tractive nuisances, dramshops, malpractice, 
negotiable instructions, bailments, corpora- 
tion, agency and other prominent subjects 
which are most frequently tried in the 
Illinois courts. Great stress has been given 
in the formulation and adoption of basic 
instructions, which would unquestionably 
give both sides in small claim cases an 
impartial, fair and quick hearing, without 
the necessity of taking an appeal in a suit 
involving amounts from $100 to $500. 

Steps are being taken to issue supple- 
mental instructions semi-annually, so that 
they may be kept up-to-date and in com- 
pliance with new decisions. 

In his report to the Journal of the Ameri- 
can Judicature Society (23:5.177), Judge 
Palmer speaks wisely when he reports “that 
it is apparent that this undertaking would 
be forced to weave its way through a thicket 
of human nature, beginning with the nega- 
tive condition of lack of imagination and 
extending through complacency, inertia, con- 
flict of interests, and possibly into the 
thornier coppice of obstinacy, egotism and 
jealousy.” 

These words depict without much exag- 
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Convention Committee Charter for the Anril 1959 eleventh conference of the Inter-American 
Bar Association is sitned by Dade Circuit Judae Grady L. Crawford as Cody Fowler, president. 
left, and David S. Stern, University of Miami’s Director of Inter-American Law Program and 
Chairman of the Convention Committee, seated, observe the formality. Standing, left to right, 
are: Sam Polur and committee members George F. Gilleland, Kenneth B. Sherouse, Jr., Carl 
E. B. McKenry: and Mrs. Jo Dunn Dolan, Joe Creel, William P. Simmons, Jr., Jonathan E. Am- 
merman, Burton A. Landy. Polur, scheduled for June graduation from the University of Miami's 
School of Law, has been appointed Executive Secretary of the Committee. Sherouse, now asso- 
ciated with President Fowler’s Miami law office, is former Executive Director of The Florida 
Bar: Creel is President-elect of the Dade County Bar Association, succeeding President Simmons; 
Landy is an IABA Assistant Secretary General. The Association is composed of individual 
lawyers and organized Bar Associations in North and South America. 


geration the path that all legal reforms 
must tread. However, this is not too difficult 
a path for a good idea, as is evidenced by 
the security with which standardized jury 
instructions are now entrenched in Cali- 
fornia. 


shifting concepts of government, of legal 
reforms, it must be conceivable that our 
system of justice must be affected. We 
cannot further tolerate known abuses. We 
must eradicate known defects. We must 
adopt known methods of improvement, and 
we must make them work. The procedure 
of modern law can stand for one more im- 
provement. That improvement is the use of 


Small causes may well present quite as 
difficult problems as those involving large 
sums of money or valuable property. What 


is unprofitable for the lawyer, should not 
be made less profitable by first century 
procedure. 

In a world of missiles and satellites, of 


standardized jury instructions. It will meet 
the challenge for quicker, better, impartial 
and more proper jury verdicts in our courts 
of record. 


Technically, the debtor and his creditors are adverse parties. Actually, an attorney 
has the interests of his client at heart and will look at a situation involving an 


insolvent debtor through the eyes of his client. 


When he represents the debtor, 


his attitudes are naturally not the same as when he has been retained to look after 
the interests of a creditor-client. Experience, however, has shown that there is much 
latitude for constructive legal services for both sides within which cooperation is 


still far from collusion. 


Charles Elihu Nadler, 
Creditor and Debtor Relations 
(West Publishing Co., St. Paul, 1956) p. 193 
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Some Federal Tax Consequences of 


Florida Gifts to Minors Act 


HE 1957 Fiona Legislature passed a 

new Act? to be cited as the Florida Gifts 
to Minors Act.2 The Act became law on 
May 7, 1957, to take effect on October 1, 
1957.3 

The Act is to be construed in uniformity 
with other enacting states, and is not in- 
tended to provide an exclusive method for 
making gifts to minors,‘ since property may 
also be given to a minor in Florida under 
guardianship,® in trust,* and outright. 

The Act provides that a gift of money or 
securities (registered or unregistered) may 
be made to a minor by following the statu- 
tory procedure. 

Delivery is made to a custodian for the 
minor. The custodian may be the grantor, 
an adult member of the minor’s family, a 
guardian of the minor, or a trust company.” 

The New York Stock Exchange first 
drafted a Gifts of Securities to Minors stat- 
ute which has been enacted into law in 
Colorado and a number of other states, and 
is generally referred to as the “Model Act.” 
This Act embraces only gifts of securities to 
minors. The National conference on Uni- 
form State Laws later drafted a somewhat 
similar statute entitled “The Uniform Gifts 
to Minors Act,” and this is the Act enacted 
by Florida. This uniform act embraces 
gifts to minors of securities and cash as well. 

The purpose here is to discuss some of 
the Federal tax consequences of a gift to 
a minor pursuant to this new Florida Act. 


iSenate Bill No. 26, Chapter 57-53, Regular Ses- 
sion, 36th Legislature. 

2Section 11 of the Act. 

sSection 13 of the Act. 

4Section 9 of the Act. 

5Florida Guardianship Law, Chapters 1744, 745 
and 746, Florida Statutes, 1957. 

eChapter 689, Florida Statutes, 1957. 

7Section 1 and Section 7 of the Act. 
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Gift Tax Consequences 
Section 3 of the Act states, in part, as 
follows: 


(1) A gift made in a manner pre- 
scribed in this Act is irrevocable 
and conveys to the minor inde- 
feasible vested legal title to the 
security or money given, ... 


The Internal Revenue Service has ruled 
that gifts to a minor under the model act 
of the State of Colorado are completed gifts 
at the time of the transfer to the custodian 
and that such gifts qualify for the $3,000 
annual gift tax exclusion, as provided by 
Section 2503 (c) of the 1954 Internal Rev- 
enue Code, since such gifts are of a present 
interest.® 

The fact that the custodian may be the 
grantor or the parent of the minor grantee 
should bear no significance here.* However, 
this may be quite significant from the stand- 
point of the Federal income tax and the 
Federal estate tax, as hereinafter dealt with. 

The Florida Gifts to Minors Act (the 
uniform act) clearly satisfies the present 
interest requirements of Section 2503 (c), 
as in the case of the model act of Colorado 
covered by the Commissioner’s Ruling, 
supra. Therefore, a gift consummated un- 
der the Florida Act is a completed gift for 
Federal gift tax purposes, qualifying for 
the annual gift tax exclusion. 

Income Tax Consequences 

The progressive rate of Federal income 
tax coupled with inflation of the dollar has 
produced a tremendous burden on _ the 


sRevenue Ruling 56-86, 1956-1 Cumulative Bul- 
letin 449. 

eSpecial Ruling dated January 6, 1956 (found at 
2 CCH Federal Estate and Gift Tax Reporter, 
para. 8066). 
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American taxpayer. On every hand the 
practicing attorney is asked to advise some 
means by which income taxes can be mini- 
mized. One of the common practices has 
been the making of gifts of income pro- 
ducing properties to minors. 

The gift of income producing properties 
to the minor would obviously reduce the 
income of the donor taxpayer, taking in- 
come out of the highest income tax bracket. 
Let us assume that your client desires to 
make such a gift to his minor child. What 
property is to be given? Shall it be real 
estate, securities, money or other personal 
property? 

The child is not legally competent to 
handle or manage any property that may be 
the subject of such a gift. We have here- 
tofore generally advised our clients to create 
an inter vivos trust for the benefit of such 
minor. Such trusts have been drafted to 
take advantage of the gift tax exclusions, 
if possible, and in a manner to avoid the 
inclusion of the gift in the gross estate of 
the donor in case of the donor’s death. 

In some cases a property guardian has 
been appointed for the minor, rather than 
the creation of a trust for the minor’s bene- 
fit. However, the appointment of a property 
guardian is generally avoided because of 
the recurring costs and limitations on man- 
agement. 

Gifts of securities, personal property and 
real property have been made directly to 
minors but this practice has generally been 
discouraged by attorneys because of the 
difficulty of management and the inability 
to dispose of the property except by the 
appointment of a property guardian. 

The Commissioner of Internal Revenue 
and the United States Tax Court have held 
that gifts of stock to a minor which are 
made by registering the stock in the par- 
ent’s name do not create a trust and the 
income from such stock is taxable to the 
minor.?° 

The Florida Gifts to Minors Act is a 
statutory custodianship which can be used, 
if desirable, in appropriate cases involving 
gifts of money or securities to minors. It 
19Revenue Ruling 55-469, 1955-2 C B 519; Peck v. 


Commissioner, 15 T.C. 788 (1950); Miller v. 
Commissioner, 7 T.C. 1245 (1946). 
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will be desirable and appropriate only in 
cases which fall within its scope and in 
many cases the attorney will have to fall 
back on the inter vivos trust or the ap- 
pointment of a property guardian to meet 
the necessities and desires of his client. 

We emphasize the fact that the Florida 
Act applies only to gifts to minors or money 
or securities. It cannot be used for gifts 
of other types of personal property or for 
gifts of real estate. The custodian to whom 
the gift is made for the benefit of the 
minor must be an adult member of the 
minor’s family, or a trust company, subject, 
hewever, to the provisions of the Florida 
Act which provides that if the gift is a 
security not in registered form it must be 
delivered to an adult member, other than 
the donor, of the minor’s family, a guardian 
of the minor, or trust company, in the 
manner provided in Section 2 of the Flor- 
ida Act. The Act also clearly sets forth 
what a “member of minor’s family” means 
and all of the rights, powers and duties of 
the custodian. 

Such a gift is a conveyance to the minor 
of the indefeasible vested title to the se- 
curity or money given. This being true, 
the income is taxable to the minor. In other 
words, a Federal income tax return on Form 
1040 is filed for the minor by the custodian 
and a $600 personal exemption may be 


NOTE 

This article was prepared by the Es- 
tate and Gift Tax Committee, Tax 
Section, The Florida Bar, as a ser- 
vice to the members of The Florida 
Bar. Committee members, Leonard 
W. Cooperman, of St. Petersburg 
and John W. Donahoo, of Jackson- 
ville, especially contributed of their 
time in this preparation. The article 
has been edited by the Executive 
Council of the Tax Section and thus 
does not represent the opinion of 
any one member or committee. 

Horace R. Drew, Jr. 

Chairman, Estate and Gift 

Tax Committee. 

The Florida Bar 
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claimed. The custodian does not file the 
fiduciary income tax return on U. S. Trea- 
sury Form 1041, as would be required of 
a Trustee of an inter vivos trust. 


The primary income tax problem arises 
by reason of the provisions of Section 4 
(2) of the Act, which provides: 


(2) The custodian shall pay over to 
the minor for expenditure by him, 
or expend for the minor’s bene- 
fit, so much of or all of the cus- 
todial property as the custodian 
deems advisable for the support, 
maintenance, education, and bene- 
fit of the minor in the manner, at 
the time or times, and to the ex- 
tent that the custodian in his dis- 
cretion deems suitable and prop- 


The Commissioner of Internal Revenue 
has taken the position that if the custodian 
uses any of the income of the custody 
account for the support of the minor, the 
person legally obligated to support such 
minor is taxable on such income to the 
extent that such legally obligated person 
is relieved of the legal obligation to sup- 
port the minor."! 


This raises the troublesome question of 
determining the extent of the father’s legal 
obligation to support the minor. It is a fact- 
ual question that may be different in every 
case. The finalized Federal income tax reg- 
ulations provide that the parent’s financial 
station in life, and financial means without 
regard to trust income which is used for 
support, shall be considered in determining 
the parent’s obligation.12 This problem will 
probably give rise to litigation. 


In his ruling cited at footnote 11, Supra, 
the Commissioner has not foreclosed the 
possibility that he may, at some time in 
the future, take the position that the mere 
power on the part of the donor-custodian 
to use the income to satisfy his legal obli- 
gation makes it taxable to him under Sec- 
tion 61 of the Internal Revenue Code of 


1Revenue Ruling 56-484, 1956-2 C.B. 23. 
a 1.662 (a)-4, T.D. 6217 (December 19, 
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1954. For this reason, and for the reasons 
shown under Estate Tax Consequences, 
infra, it is clearly unwise for the donor to 
occupy the position of custodian under the 
Act. 


Estate Tax Consequences 


Although the Florida Act affords a con- 
venient receptacle for the title to securities 
and money given to minors, it does not of 
itself eliminate from the estate tax of the 
donor any gifts, pursuant to its terms, which 
would be subject to estate tax if made in 
other forms. In some situations, its use can 
increase the amount of estate tax as will 
hereinafter be demonstrated. 


Thus the use of the Gifts to Minors Act 
will not eliminate estate taxes to the donor’s 
estate on gifts made as follows: 


1. In contemplation of death,? if less 
than three (3) years have elapsed between 
the date of the gift and the date of death. 

2. Where the donor has the possession 
or enjoyment of or the right to the income 
fiom the property, or the right either alone 
o: in conjunction with any person to desig- 
nate the persons who shall possess or en- 
jcy the property or the income therefrom," 
provided he dies before the minor attains 
the age of twenty-one (21) years. 


3. Those gifts taking effect at the death 
of the donor.15 


4. Those gifts subject to being revoked, 
or where the enjoyment of the gift is sub- 
ject at the date of death to a power by the 
donor alone or in conjunction with any other 
person to alter, amend, revoke or terminate 
the same.1* 


In a recent ruling'? the Internal Revenue 
Service has in effect served notice that it 
will, wherever possible, construe model cus- 
todian acts in favor of the imposition of the 
highest estate tax payable. It ruled that the 
entire value of property transferred by a 
donor to himself as custodian for a minor 
donee, pursuant to the provisions of the 
model custodian act adopted by a number 
isSection 2035, I.R.C. 
14Section 2036, I.R.C. 
isSection 2037, LRC. 


isSections 2038, I.R 
i7Revenue Ruling 51-366, IRB 1957-32, page 20. 
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of states, is includable in the donor’s gross 
estate for Federal estate tax purposes in 
the event of his death while acting as 
custodian and before the donee attains the 
age of twenty-one years. It can be assumed 
that the ruling will be held to apply equally 
to the uniform act adopted by Florida. 


The ruling is based upon the Internal 
Revenue Code provision having to do with 
the inclusion in the decedent’s estate of 
his gifts to the extent that the enjoyment 
of them is subject to a power in the deced- 
ent to alter, amend, revoke or terminate 
such enjoyment.'* Presumably, the power of 
the custodian under the State Acts to use 
the income and principal for the minor to 
accumulate income until age twenty-one is 
considered by the Internal Revenue Service 
as a power to alter or amend enjoyment of 
the whole gift, rendering both principal 
and accumulated income subject to tax.?® 
The Service cites as its authority for the rul- 
ing Commissioner v. Estate of Harry Holmes, 
zeand Louis Lober, et al. v. United States.2 


Commissioner v. Estate of Harry Holmes 
is cited for the proposition that where a 
donor transfers property to himself as trustee 
and retains the right as trustee to pay the 
income and the principal to a designated 
beneficiary or to withhold enjoyment of the 
property from the beneficiary until the bene- 
ficiary attains a certain age, the entire value 
of the transferred property is includable in 
the decedent-trustee’s gross estate as a trans- 
fer in respect of which he retained a power 
tu alter, amend, revoke or terminate. While 
this may be considered a most liberal inter- 
pretation of the Holmes and Lober deci- 
sions, supra, these cases having held simply 
that a power to terminate a trust reserved 
by the donor-trustee is one equivalent to 
the alteration, amendment or revocation of 
the enjoyment thereof, the ruling represents 
the position of the Internal Revenue Serv- 
ice and should serve as a warning to all 
that the use of the Gifts to Minors Act is 
not an estate tax avoidance magic wand. 


isSection 2038 (a) (1) I.R.C. 

1eBudlong v. Commissioner, 7 T.C. 756, (1946) 
20326 U. S. 480 (1946). 

21346 U. S. 335 (1953). 
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Additionally, it is plain from this ruling that 
wherever possible the donor of a gift to 
a minor should not serve as the custodian 
under the Florida Act, despite the author- 
ity contained in the Act to do so. 


A logical implication of this ruling is that 
ir. situations where the donor deems it 
necessary for him to act as trustee and 
accumulate income for the minor, the use 
of the Florida Act could cause the imposi- 
tion of higher estate taxes than where a 
simple trust is used. The reason for this is 
that the taxing statute?? includes in the 
gross estate the property subject to the 
power to alter enjoyment “to the extent” 
of the value of that power only. Thus where 
the power is to accumulate the income, at 
the discretion of the donor, with no power 
given to alter the enjoyment of the principal, 
only the interest in income will be taxed to 
the donor’s estate.2 The donor can control 
this result in a trust indenture and exclude 
the value of a considerable portion from 
tax. 


However, under the Gifts to Minors Act, 
as now interpreted by the Internal Revenue 
Service, automatically the entire value is 
includable in the gross estate because the 
custodian may accumulate income under its 
terms and use both income and principal 
for the minor, thus having the power to 
alter the enjoyment of both. 


Conclusions 


1. Once again, the foregoing demonstrates 
that a device sanctioned by law and highly 
publicized as a tax panacea can be a trap 
for the unwary taxpayer, if it is used indis- 
criminately and automatically. 


2. The Florida Gifts to Minors Act should 
be used like any other form — only when 
it best fits the circumstances and needs of 
the interested parties, and under the direc- 
tion of legal counsel. 


3. Wherever possible, the donor should 
not become the custodian of gifts under 
the statute. 
e2Section 2038 (a)(1) LR.C. 


23Ballard v. Commissioner, 47 B.T.A, 784, affirmed 
138 F, 2d 512 (CCA 2d., 1943) 
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Letters an the Bar 


Editor: 


“I enclose copy of two paragraphs from 
the jury charge in a civil case recently 
given by...a veteran [Florida] Circuit 
Judge...in a case tried before him... 


“It impresses me that the first paragraph 
with respect to the attitude and conduct 
of trial counsel is worthy of perpetuation as 
a reminder to all of us of the type of order 
and decorum which is always appropriate 
and appreciated in the court room. 


“The second paragraph has to do with 
values every jury should consider, especially 
in matters of residents and non-residents, 
friends or strangers, and I think it, too, is 
worthy of perpetuation. 


“With these thoughts in mind the material 
is presented with the request or suggestion 
that it find a deserved place of general 
publication in an early issue of THE Flora 
Bar JOURNAL. 


Very truly yours,” 


“IN THE CIRCUIT COURT OF THE... 
JUDICIAL CIRCUIT OF FLORIDA, IN 
AND FOR...COUNTY. 

“John Doe and Mary, his wife, 


Plaintiffs, 
vs. 
William Roe, Defendant 
“PORTIONS OF CHARGE DELIVERED 
IN TRIAL OF ABOVE CAUSE. 


“GENTLEMEN OF THE JURY: At the 
outset of the giving of the charge in this 
cause, I desire to take advantage of this 
opportunity to express my genuine appre- 
ciation to counsel both for the plaintiffs and 
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for the defendant for the calm and con- 
siderate manner in which they have gone 
about the performance of their duties in 
representing their clients in this case, and 
particularly for extending to each other that 
personal and professional courtesy which 
has marked the conduct of the lawyers 
between each other in the trial of this 
cause. It is a nervous strain on any Judge 
to try any case even when the circumstances 
are good, but when he has to contend with 
lawyers who are prone to engage in rough 
and tumble conduct as they try a case, 
then it becomes a double burden. Such has 
not been the case here, and I express my 
appreciation to all counsel in this regard... 


“These people are all non-residents of 
this county, gentlemen; two of the distin- 
guished counsel who are representing these 
litigants are also from outside the county; 
three of the counsel in the case are residents 
of this county. That should not enter into 
your deliberations at all. Where these people 
come from; where these lawyers came from; 
the fact that some of the lawyers live here 
and you know them well should not enter 
into it at all. If it does you will strike 
Justice a severe blow and are making a 
mockery of this place which was established 
to do justice as nearly as ordinary mortals 
can humanly do so. You would strike a 
blow that it will feel and that will be felt 
also by the people of this county as well 
as these litigants. So, be honest, be con- 
scientious, be fair and square, and be actuat- 
ed by only one purpose and that is to 
render that verdict which your soundest and 
best judgment tells you is right, and one 
which comes out of the very well springs 
of your good conscience... .” 
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In Memoriam 


It is with deep regret that the Journal records the passing of these 
members of The Florida Bar: 


T. C. Calmes, Plant City 
Admitted to the Bar of Florida 1903. Died February, 1958. 


G. W. Fleenor, Lake Worth 
Admitted 1925. Died February, 1958. 


R. P. Hamlin, Tavares 
Admitted 1913. Died February, 1958. 


Ernest Housholder, Sanford 
Admitted 1913. Died January, 1958. 
John W. Martin, Jacksonville 
Admitted 1914. Died February, 1958. 


James M. McCaskill, Miami 
Admitted 1913. Died February, 1958. 


Francis M. McHale, Jacksonville 
Admitted 1917. Died December, 1957. 


William S. Robinson, Jacksonville 
Admitted 1934. Died January, 1958. 


Sherman N. Smith, Vero Beach 
Admitted 1927. Died February, 1958. 


Carl O. Teague, DeLand 
Admitted 1941. Died January, 1958. 


J. Frank Umstot, Tampa 
Admitted 1929. Died December, 1957. 


Frederick J. Ward, Miami 
Admitted 1925. Died September, 1957. 


Information concerning the passing of members of The Florida Bar should be forwarded to 
the Memorials Committee, The Florida Bar, Supreme Court Building, P. O. Box 1226, Tallahassee. 
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| Tax Law Notes 


As this issue of the JouRNAL goes to press, 
the most important piece of tax legislation 
suggested since the en- 
actment of the Internal 
Revenue Code of 1954 
has cleared the House 
and now is awaiting con- 
sideration by the Senate. 
The bill, H.R. 8381, 
‘Technical Amendments 
Acts of 1958,” is designed 
oxpressly “to correct cer- 
tain unintended benefits 

SIMMONS and hardships and make 
technical amendments in the 1954 Code.” 

The bill passed the House substantially 
ic. the form reported by the Committee 
on Ways and Means in June, 1957 (See 
“Tax Law Notes,” 31 THE FLorma Bar 
JournaL 484 (1957)). There were a few 
anendments on the floor of the House, the 
most important of which was the deletion 
of Section 56 providing for a limited pay- 
ment of premium test for the estate taxation 
of life insurance proceeds. The deletion of 
this section does not mean that legislation 
on the estate taxation of life insurance pro- 
ceeds is not under consideration. Several 
proposals on that subject have been made 
and are now being considered in the general 
tax revision hearings conducted by the 
Committee on Ways and Means. 

The Senate has already passed three other 
tax bills which had been carried over from 
the last session of Congress. All these bills 
are now awaiting the President’s signature. 

One of the bills, H.R. 8865, is designed 
to secure greater compliance with the pres- 
ent law on the part of employers in paying 
over income and Social Security taxes with- 


Sherwin P. Simmons, Tampa, author of the 
— Law Notes,’’ is a member of the Tax Sec- 
on. 
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held from employees and excise taxes col- 
lected from customers. Another, H.R. 9035, 
provides for substantially the same treat- 
ment for a restricted stock option held by 
an employee at the time of his death and 
later exercised by his estate as is presently 
available where the option is exercised prior 
to the employee’s death. 

The third bill, H.R. 7762, makes appli- 
cable to taxable years ending in 1954 to 
which the 1939 Code applies, the rule that 
personal holding company income does not 
include rents for the use of property of a 
corporation where the lessee uses the prop- 
erty in the operation of a bona fide com- 
mercial, industrial, or mining enterprise. 
Similar treatment is provided by the 1954 
Code for taxable years. beginning after 
December 31, 1953 and ending after August 
16, 1954. 


Basis — Tenancy by the Entirety 

The petitioner in Antoinette M. Faraco, 
29 T.C, ______. (January 23, 1958), con- 
tended that she was entitled to a stepped-up 
basis under section 113(a)(5) of the 1939 
Code on property held by her and her late 
husband as tenants by the entirety with 
the common law right of survivorship. The 
petitioner urged that acquisition by survivor- 
ship was equivalent to acquisition by devise, 
thus giving her as a basis for the property 
its fair market value at the date of death 
of her husband. 

While recognizing that hardship could 
result from a conclusion contrary to peti- 
tioner’s contention, the Tax Court never- 
theless ruled that the property in question 
was not acquired by bequest, devise, or 
inheritance. The Court stated that upon 
the death of her husband, the petitioner took 
under the terms of the original conveyance, 
her estate being simply freed from participa- 
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tion by her deceased husband. Lang v. 
Commissioner, 289 U. S. 109 (1933) was 
cited. 


In Lang, the Supreme Court said: 

An estate by the entirety is held by 
the husband and wife in single owner- 
ship, by a single title. They do not take 
by moieties, but both and each take the 
whole estate, that is to say the entirety. 
The tenancy results from the common 
law principle of marital unity; and is said 
to be sui generis. Upon the death of one 
of the tenants ‘the survivor does not take 
as a new acquisition, but under the orig- 
inal limitation, his estate being simply 
freed from participation by the other.’ 


Service to Follow ‘Springs’ Decision 


Bowing to the decisions in Springs v. 
United States, 153 F. Supp. 514 (D.C.S.C., 
1957) and Cruickshank v. Riddell, F. 
Supp. (D.C. Cal. 1958) the Inter- 
nal Revenue Service made the following 
announcement of a change in its position 
for the computation of credits under sec- 
tions 34 and 35 of the 1954 Code: 


The Income Tax Regulations pre- 
sently provide that, for the purpose 
of determining the limitation on the 
credits allowable under sections 34 
and 35 of the Internal Revenue Code 
of 1954 for dividends and _ partially 
tax-exempt interest received by indi- 
viduals in cases where the alternative 
tax on capital gains is involved, tax- 
able income means taxable income 
reduced by 50% of the excess of net 
long-term capital gain over net short- 
term capital loss. The effect of this 
rule is to eliminate from taxable in- 
come all such excess capital gain, 
since the other 50% of such excess 
has already been deducted under 
section 1202 of the Internal Revenue 
Code of 1954 in arriving at taxable 
income. The effect of the Springs de- 
cision is to require the taxable in- 
come limitation of section 34 to be 
based on taxable income as defined 
by section 63 of the 1954 Code, which 
includes 50% of the excess of net long- 
term capital gain over net short-term 
capital loss. 

Accordingly, for taxable years sub- 
ject to the Internal Revenue Code 
of 1954, the credits against tax al- 
lowed by sections 34 and 35 are to be 
based upon taxable income including 
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50% of the excess of net long-term 
capital gain over net short-term capital 
loss. In the preparation of 1957 in- 
come tax returns by individuals, trusts, 
and estates, taxpayers should dis- 
regard all lines on the forms (and 


the instructions relating thereto) 
which indicate that taxable income 
should be reduced by 50% of the 
excess of net long-term capital gain 
over net short-term capital loss in 
the computation of the limitation on 
credits for dividends and_ partially 
tax-exempt interest received. Where 
the change announced herein will 
result in a change in tax liability for 
a taxable year for which the return 
has previously been filed, taxpayers 
should file amended returns or claims 
for refund on Form 843 if the sta- 
tute of limitations has not expired 
for such year. 

The Income Tax Regulations will 
be amended to conform to this de- 
cision at the earliest practicable date. 


Commuted Payments on Employment 
Contract 


In 1950 the petitioners in David L. Gor- 
don, 29 T.C. (Dec. 24, 1957) 
received a lump sum commutation payment 
for the future amounts due under an 
employment contract which still had approx- 
imately four years to run. The employ- 
ment contract covered services which were 
to be performed in connection with a 
tanker owned by the employer. The tanker 
was sold in 1950. The petitioners had re- 
ported the previous amounts received under 
the contract as management fees, taxable 
as ordinary income. They reported the 
lump sum payment as a capital gain from 
the sale of an interest in the tanker. 

The Tax Court held that, while the 
employment contract in the abstract might 
be property, the commutation of the amounts 
due thereunder into a lump-sum figure did 
not change the basic nature of such pay- 
ments to proceeds from the sale of a capital 
asset which would be taxable as capital 
gains. The commutation payment was com- 
pensation just as surely as were the periodic 
payments which the petitioners received un- 
der the contract and reported as such. The 
payment involved nothing more than a 
relinquishment by petitioners of the right 
to future compensation in return for a pres- 
ent substitute payment. 
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Dower: 


Fickle Dame 


‘HE sTATUTORY right, election, and as- 
a; signment of dower is probably the most 
mutable proprietary law of Florida. Dower 
is apparently a favorite lady of the Legis- 
lature and is given a change of garb at 
nearly every session. It has been changed 
in every session of the Legislature since 
1931 except two—1947 and 1949; eleven 
of the last thirteen Legislatures have altered 
her robe in some respect. Perhaps the most 
radical procedural pattern was cut in 1957. 

It is not my purpose in this article to 
treat of any of the prior changes in dower 
or of dower itself, although its propriety 
may be questioned. I intend merely to invite 
thoughtful consideration of the perplexities 
of the most recent amendment—57-408. 

The author of Senate Bill No. 578 ob- 
viously intended to limit the time within 
which a woman could claim dower in land 
“which he had before (death) conveyed, 
whereof she had not relinquished her right 
of dower.” This intent is inferable in part 
from the prevention of the bar of claims 
filed prior to June 1, 1958, a limitation which 
itself raises questions. But it is just as ap- 
parent that thereby the Legislature also 
changed the rule for the acquisition of 
dower in real property owned by her hus- 
band at his death, and thus created two 
different rules for the allotment of dower— 
one for personalty and another for realty, 
the 1957 Act relating to realty only. 

Many procedural questions are raised by 
this amendment, and, because of the effect 
on land titles, lawyers should proceed with 
prudence. 

Does the word “realty,” to which the Act 
is restrictively applied, include easements, 
leaseholds, contracts to purchase, better- 
ments, emblements, rents, profits a prendre, 
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of The Law 
by William C. Brooker 


and other property rights appurtenant or ap- 
pendant to land? It would seem discreet to 
include such rights in the instrument re- 
corded in the office of the clerk of the cir- 
cuit court so as to obviate the question. 
As has been impliedly shown, the lan- 
guage of the Act seems to require the re- 
cording of the “instrument in writing” in 
the office of the clerk of the circuit court 
in the county where the probate proceeding 
is pending, if there is any realty in the de- 
ceased husband’s estate located in any 
county of the state, even if there is none in 
the county where the estate is being pro- 
bated. It is logical to assume, too, that 
the instrument required by the Act should 
be recorded in every county where there 
is located realty in which dower is claimed, 
the mere transcript and recording of certi- 
fied copies being insufficient. And it seems 
proper to describe in each of the separate 
instruments recorded in the several coun- 
ties all the realty in which dower is claimed. 
Care should be exercised in correctly des- 
cribing the realty in the instrument record- 
ed in the clerk’s office, of course. The 
petition for allotment in the county judge’s 
court where the probate proceeding is pend- 
ing is not made unnecessary by 57-408 
even if there is no personalty in the estate. 
Is it the duty of the county judge ad- 
ministering the probate proceeding to re- 
quire compliance with 57-408 before enter- 
ing his judgment assigning dower in realty? 
And what is the effect of judicial assignment 
in the probate proceeding in a case in 
which there is no evidence of record of 
the instrument in the clerk’s office? It is my 
opinion that the assignment would be 
questionable, at least as to the title of the 
claimant. And it would seem to be a 
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Native to Hillsborough County and named Judge of that County in 
1946, William Curtis Brooker has often served The Florida Bar in its 
Legal Institutes Program, speaking on the law of descent and distribu- 
tion. He is a graduate of the Georgetown University College of Law 
and was admitted to practice in Florida in 1946. He is active in Civil 
Defense, the American Legion and the Exchange Club, both statewide 


and at the local level. 


reasonable requirement of the county judge 
to make the filing in the probate proceeding 
of certified copies of the instrument from 
each county in which dower in realty is 
claimed a requisite condition to the assign- 
ment of dower in realty. This is logically 
put on the theory that the filing and record- 
ing of the instrument is in the nature of a 
lis pendens. 


What is the full purport and effect of the 
provision “that no such claim shall be barred 
(57-408) if such written instrument is filed 
prior to June 1, 1958”? 


Claimants of dower in an estate being 
administered in the probate court should 
file and record the instrument in such county 
and in every other county in which dower 
is claimed in lands prior to June 1, 1958, 
if by then nine months will have elapsed 


since the first publication of notice to credi- 
tors in such probate proceeding. And, like- 
wise the instrument should be filed and 
recorded prior to June 1, 1958, in all in- 
stances where no probate proceeding is 
pending and three years will have elapsed 
by that time since the death of the claim- 
ant’s husband. After June 1, 1958, serious 
questions concerning substantive rights and 
procedure may arise. 

The foregoing opinions are not assumed 
to be completely inclusive of questions that 
may be raised by 57-408 or as a fully re- 
liable answer to the questions raised. How- 
ever, it expresses my construction of the 
Act; and one of the abler lawyers of 
Florida has expressed his agreement in 
general with these opinions and has advised 
an abstract and title insurance company 
for which he is counsel accordingly. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. Testified in Federal 
and State Courts throughout the Country. 

Modern laboratory, including infrared and ultraviolet photography. Portable equip- 
ment for use in making examinations of wills, deeds, etc., away from the laboratory. 


Telephone Dickens 2-2391 
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FLORIDA COUNCIL OF BAR PRESIDENTS 


All presidents of local bar associations are members of the Florida Council of Bar Presidents. Its 
Chairman is John Duss, III, 1822 Barnett Bank Bldg., Jacksonville. 


BAY COUNTY BAR ASSOCIATION: President 
Bert A. Davenport, P. O. Box 1095, Panama City. 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
dent A. Max Brewer, Titusville. 


BROOKSVILLE BAR ASSOCIATION: President 
Onan Whitehurst, 15 E. Jefferson St. 


BROWARD COUNTY BAR _ ASSOCIATION: 
President August C. Paoli, 1909 Tyler, Hollywood. 


CHARLOTTE COUNTY BAR ASSOCIATION: 
President E. Drayton Farr, Jr., P. O. Box 635, 
Punta Gorda. 


CLEARWATER BAR ASSOCIATION: 
R. J. McDermott, First Federal Bldg. 


CORAL GABLES BAR ASSOCIATION: President 
John R. Lindsey, 239 Miracle Bldg. 


DADE COUNTY BAR ASSOCIATION: President 
William P. Simmons, Jr., 800 First Nat’l. Bank 
Bldg., Miami. 


DeSOTO COUNTY BAR ASSOCIATION: Presi- 
dent Hugh G. Jones, 285 DeSoto Ave., Arcadia. 


HARDEE COUNTY BAR ASSOCIATION: Presi- 
dent John W. Burton, P. O. Box 426, Wauchula. 


HIALEAH-MIAMI SPRNGS BAR ASSOCIATION: 
President Ernest N. Stamey, 151 Hialeah Dr., 
Hialeah, 


HIGHLANDS COUNTY BAR ASSOCIATION: 
President M. R. McDonald, Sebring. 


HOLLYWOOD BAR ASSOCIATION: President 
Leonard Robbins, 1939 Harrison St., Hollywood. 


HOMESTEAD BAR ASSOCIATION: President 
Thomas J. Walsh, 830 N. Krome Ave. 


INDIAN RIVER COUNTY BAR ASSOCIATION: 
— John H. Sutherland, Box 157, Vero 
each. 


JACKSONVILLE BAR ASSOCIATION: President 
Harold R. Clark, 203 American Nat’l Bank Bldg. 


LAKE-SUMTER BAR ASSOCIATION: President 
C. Harold Hippler, P. O. Box 445, Eustis. 


LAKE CITY BAR ASSOCIATION: President 
A. K. Black, P. O. Box 527. 


LAKELAND BAR ASSOCIATION: 
Marvin B. Woods, P. O. Box 1714. 


LEE COUNTY BAR ASSOCIATION: President 
Lloyd G. Hendry, P. O. Box 1111, Fort Myers. 


MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent Dewey A. Dye, Sr., P. O. Box 990, Bradenton. 


MARION COUNTY BAR ASSOCIATION: Presi- 
dent Louis O. Gravely, 407 Robertson Bldg., Ocala. 


MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent. William R. Scott, P. O. Bin 2, Stuart. 


MIAMI BEACH BAR ASSOCIATION: President 
Herbert S. Shapiro, 420 Lincoln Road. 


MONROE COUNTY BAR ASSOCIATION: Presi- 
dent Paul E. Sawyer, P. O. Box 571, Key West. 


NAPLES BAR ASSOCIATION: President Robert 
A. Scott, 443 S. Tamiami Trail. 


NASSAU COUNTY BAR ASSOCIATION: Presi- 
dent Thomas G. Hall, Florida National Bank Bldg. 
Fernandina Beach. 


NORTH BROWARD BAR ASSOCIATION: Presi- 
_ Marion Walton, Box 1637, Pompano 
each. 


President 


President 
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NORTH DADE COUNTY BAR ASSOCIATION: 
President Donald G. Miller, 1875 N. E. 163rd. St., 
North Miami Beach. 


ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent Donald T. Senterfitt, P. O. Box 1608, Orlando. 


OSCEOLA COUNTY BAR ASSOCIATION: Presi- 
dent Ellis F. Davis, 4 Darlington Ave., Kissimmee. 


PALM BEACH COUNTY BAR ASSOCIATION: 
President Frederick C. Prior, P. O. Box 45, West 
Palm Beach. 


PASCO COUNTY BAR ASSOCIATION: President 
E. B. Larkin, Larkin Bldg., Dade City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Bruce H. Davis, Box 527, Crescent City. 


SARASOTA COUNTY BAR ASSOCIATION: 
President Arthur M. Bell, 1415 First Street. 


SEMINOLE COUNTY BAR _ ASSOCIATION: 
— Douglas Stenstrom, Edwards Bldg., San- 
ord. 


SOUTH BREVARD COUNTY BAR ASSOCIA- 
TION: President Richard B. Muldrew, 416 New 
Haven Avenue, Melbourne. 


ST. JOHNS COUNTY BAR _ ASSOCIATION: 
President Charles R. Bennett, 178 Bay Street, St. 
Augustine. 


ST. LUCIE COUNTY BAR ASSOCIATION: 
— Charles R. P. Brown, Box 1412, Ft. 
erce. 


ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent Robert W. Fisher, 903 First Federal Bldg. 


TALLAHASSEE BAR ASSOCIATION: President 
Ford L. Thompson, Jr., 123% S. Monroe St. 


THE BAR ASSOCIATION OF TAMPA & HILLS- 
BOROUGH COUNTY: President Norman Stallings, 
Tampa Theatre Bldg. 


VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
dent Horace D. Riegle, 334 S. Beach St., Daytona 
Beach. 


WINTER HAVEN BAR ASSOCIATION: Presi- 
dent Roy C. Summerlin, Vanskiver Bldg., Box 793. 


THE SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT: President Charles S. Coe, 
Box 29, Pensacola. 


SECOND JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Roy T. Rhodes, 102% South 
Monroe Street, P. O. Box 228, Tallahassee. 


THIRD JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Ernest M. Page, Jr., P. O. Box 
16, Madison. 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President P. B. Howell, Sr., Bushnell. 


EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Jack R. Lowry, P. O. Box 396, 
Gainesville. 


TENTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President R. Philip Haddock, P. O. Box 
1332, Lakeland. 


TWELFTH JUDICIAL CIRCUIT BAR ASSOCIA- 
Ftd President Hugh G. Jones, 285 DeSoto Ave., 
Arcadia. 


FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President Silas R. Stone, P. O. Drawer 
“O”, Port St. Joe. 
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Guy M. Botts, Jacksonville, Paul Game, Tampa, David P. Catsman, Miami Beach, Parks M. 
Carmichael, Gainesville, J. Mahoney, Jacksonville, and A. G. Campbell, Jr., DeFuniak Springs. 
formed the panel which read and commented on a proposed set of title standards at the institute 
at the University of Florida, February 14-15. Catsman presided over the panel. 


Report on the Gainesville Institute 


HE ONE HUNDRED and fifty or more 

members of The Florida Bar who at- 
tended the Title Standards Institute at 
Gainesville on February 14th and 15th were 
told by Professor Lewis M. Simes of the 
University of Michigan Law School, Pro- 
fessor John C,. Payne of the University of 
Alabama Law School, and Ray L. Potter, 
vice-president of Burton Abstract & Title 
Company, Detroit, Michigan, that the Amer- 
ican system of real estate conveyancing is 
sadly in need of reform. 

Professor Payne, particularly, pointed out 
that the defects in the present system were 
costing the lawyers money and were creating 
ill-will toward the legal profession as a 
whole. While title standards will solve some 
of the faults of the system, it was pointed 
out that other steps should be taken as well, 
among them the adoption of a uniform 
marketability act, comprehensive adoption 
and codification of curative statutes, and 
modernization of the manner in which public 
records are kept and indexed. 

The members of the Institute were given 
an opportunity to see what the Real Prop- 


This report was compiled and submitted by 
Seneca B. Anderson, Miami, secretary of the 
Real Property, Probate and Trust Law Section 
of The Florida Bar. 
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erty, Probate and Trust Section of The 
Florida Bar has accomplished so far toward 
the adoption of title standards, first step in 
its program of modernizing Florida’s con- 
veyancing system. Over one hundred and 
twenty-five proposed title standards were 
presented. As a result of the suggestions 
emanating from the floor many of these 
were modified. Chairman Catsman assured 
those present that a final draft of the title 
standards would be presented to the Board 
ot Governors of The Florida Bar soon and 
that he hoped that title standards for Flor- 
ida would be finally adopted at the Eighth 
Annual Convention of The Florida Bar in 
May. 

At a meeting of the Executive Committee 
of the Section held Saturday morning, it 
was decided that the next step in the Sec- 
tion’s agenda would be a proposal to adopt 
a marketable title act. Work would also 
begin on a revision of the mechanics’ lien 
law and the landlords and tenants statutes. 

If the work of this Section continues to 
receive the support of the rest of The Flor- 
ida Bar, it will not be long before the 
guests who spoke at this Institute can point 
to Florida as the most progressive of all 
the states in the field of real estate con- 
veyancing. 
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Real Property, Probate & Trust Law Notes 


Proposed Title Standard relative to 
ESTATE BY THE ENTIRETY 

On page 580, December issue, 1957, THE 
FLorwa Bar Journat, the following tenta- 
tive standard was published: “NO INTER- 
EST IN LAND HELD AS TENANTS BY 
THE ENTIRETIES CAN BE CONVEYED 
TO A THIRD PERSON BY EITHER 
SPOUSE ACTING ALONE.” Following the 
recital of the proposed standard, two hypo- 
thetical problems and solutions are given. 


(A) Blackacre was owned by John Doe 
and Mary Doe, his wife, as tenants 
by the entireties. John Doe and Mary 
Doe conveyed to Stephen Grant by 
separate deeds. Did Grant acquire 
marketable title to Blackacre? 

No. Neither deed is effective to con- 
vey an interest in Blackacre. 

(B) Blackacre was owned by John 
Doe and Mary Doe, his wife, as ten- 
ants by the entireties. John Doe, a 
married man, conveyed Blackacre to 
Stephen Grant without having his wife 
join in the deed. Subsequently Mary 
Doe predeceased John Doe. Did Grant 
acquire marketable title to Blackacre? 
No. A deed to a third person from 
a tenant by the entireties is a nullity 
and remains a nullity even though 
the grantor survives the other tenant. 
It is immaterial whether the deed is 
a warranty or a quitclaim. The same 
result follows in the case of a mort- 
gage so executed. 


Introduction. No one can question the 
validity of the proposed standard since it 
is well settled that both husband and wife 
must join in a conveyance to transfer effec- 
tively or encumber the estate. An exception, 
if that be the proper terminology, exists 
where one spouse conveys to the other, 
but this situation is covered by another 
standard and is not now discussed. The 
application of the standard to the two prob- 
lems presented, however, merits contrary 
consideration. 


The argument presented herein is basically 
that a sensible application of the principle 
of estoppel by deed should result in con- 
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trary solutions to the problems, particularly 
to problem B. The problems will be dis- 
cussed in reverse order. 

Problem B. The answer given states that 
a deed to a third person from a tenant by 
the entireties is a nullity and remains a 
nullity although the grantor survives the 
other tenant. It is submitted that the writer 
has found no direct authority in Florida 
on this proposition, and none is cited in the 
Bar JourRNAL. However, the doctrine of es- 
toppel by deed is recognized in Florida. 
Moralis v. Matheson, 75 Fla. 589, 592-593, 
7Y So. 202 (1918). It would seem that if 
an after-acquired title inures to the benefit 
or a grantee in instances where the grantor 
has no estate at all at the time of convey- 
ance, it should equally inure to a grantee 
where the grantor is a tenant by the en- 
tireties and his estate is later enlarged into 
a several fee simple absolute by survivorship. 


NOTE 


Professor Boyer’s article is one of 
several memoranda on the recently 
published tentative standards which 
have been received by your Com- 
mittee on Title Standards. It is pre- 
sented to the Bar, not only because 
of its intrinsic merit and interest, but 
because it is an outstanding example 
of the constructive criticism which 
your committee has invited and re- 
ceived. 

This memorandum is illustrative of 
the painstanking research and study 
that will have gone into each standard 
before its final adoption. Needless 
to say, as a result of Professor Boyer’s 
comments, this proposed standard is 
being subjected to further study and 
revision. 

David P. Catsman 
Chairman, Committee 
on Title Standards 
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Three speakers who brought news of nationwide developments in Title Standards to the 
Gainesville Institute, recently, are shown here. From left to right, Ray L. Potter, Detroit: Prof. 


Ralph Boyer, University of Miami School of Law: Prof. Lewis M. Simes, University of Michigan 
Law School. At right is David Catsman, Miami Beach, chairman of the Real Property Section 


of The Florida Bar. 


Of course, if the alleged grantor loses all 
his interest by not surviving his co-tenant, 
naturally the grantee’s interest must remain 
a nullity. 


This problem is also used to illustrate 
a similar standard in Michigan. In support 
of the solution, Naylor v. Minock, 96 Mich. 
182, 55 N.W. 664 (1893), and Agar v. 
Streeter, 183 Mich. 600, 150 N.W. 160 
(1914), are cited. The Naylor case directly 
supports the result, but the Agar case does 
not. The assertion is clearly dictum in the 
Agar case since the court found that both 
parties signed the instrument in question. 
In the Naylor case the wife executed a 
mortgage on land owned by herself and 
husband as tenants by the entireties to 
secure repayment to her son of sums ex- 
pended on behalf of her insane husband. 
The court specifically denied the applica- 
tion of the doctrine of estoppel by deed. 
The authority of the case is weakened, how- 
ever, because the court was obviously im- 
pressed by the limited statutory authority 
of a married woman to make conveyance 
under existent Michigan law. 
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“The wife’s power to make contracts 
is not general but is statutory, and 
cannot be extended beyond the statu- 
tory limits. In the present case, as we 
have already pointed out, the attempt 
-to convey the title which she held at 
the time in this property was ineffec- 

- tual. Had she, in terms, contracted 
to bind an _ after-acquired estate, 
there is no authority, either at the 
common law or by the statute, by 
which she could have done so, for a 
consideration passing to another per- 
son. It has been repeatedly held that 
the statute of 1885 confers upon the 
wife power only to contract and bind 
herself in relation to her property 
and estate already possessed, or re- 
ferring to it, or in relation to property 
to be acquired by the contract, or 
in consideration of it.” 
“It follows, from the views expressed 
— First, that the mortgage was not 
valid in its inception, to convey any 
estate; second, that it could not be 
effectual to pass an after-acquired 
title, because of the incapacity of the 
mortgagor.” 96 Mich. 182, 186. (Em- 
phasis supplied. ) 

Counteracting the estoppel theory, more- 

over, is the fact that a married woman who 


is not a free dealer cannot convey Florida 
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real property without the joinder of her 
husbend. Fla. Stat. Sec. 708.08 (1957). A 
deed by a married woman alone, being 
void, may be no predicate for an estoppel. 
Phillips v. Lowenstein, 91 Fla. 89, 107 So. 
350 (1926). It may appear incongruous to 
have an estoppel operate only against the 
husband. 


On the other hand there is authority in 
other states validating a prior conveyance 
or mortgage of an entireties tenant after 
he has acquired the estate by survivorship. 
I Patten, Titles 622, n.25 (2nd ed. 1957). 
Arkansas, Missouri, New Jersey, and New 
York adhere to this rule. The following 
excerpt illustrates the principle: 


“We hold, therefore, that Mary Grace 
Finnerty took nothing by her deed 
as against the plaintiff, and_ that, 
as to plaintiff, upon his wife’s death, 
by right of survivorship, the whole 
title vested in said Thomas Finnerty, 
which by inurement, by reason of the 
covenants contained in said deed of 
trust, immediately passed out of him 
and vested in the plaintiff.” Graham 
v. Finnerty, 232 S.W. 129, 132 (Mo. 
1921). 


Hume v. Hopkins, 140 Mo. 65, 41 S.W. 784 
(1897), and Hiles v. Fisher, 22 N.Y.S. 795, 
67 Hun. 229 (1893), are in accord. This 
result is recognized but is apparently dic- 
tum in Taub v. Shampanier, 95 N.J.L. 349, 
351, 112 Atl. 322 (1921), and may be part- 
ly dictum in Roulston v. Hall, 66 Ark. 305, 
309, 50 S.W. 690. (1899). In all of these 
cases, it was the husband against whom the 
estoppel was said to apply. 


Two jurisdictions have modified the com- 
mon law in regard to this type of estate. 
“In these states each spouse is said to have 
a contingent right of suvivorship which he 
can separately convey, and which can be 
reached by his personal creditors. The trans- 
feree obtains no immediate right to pos- 
session, but gets the estate in fee simple 
in the event the transferring or debtor 
spouse survives the other spouse, and a 
creditor cannot be defeated by an inter- 
mediate conveyance made by the two 
spouses.” 4 Powell, Real Property, 666 
(1954). Tennessee and Kentucky follow 
this view. Sloan v. Sloan, 182 Tenn. 162, 
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184 S.W. 2d 391 (1945), involving a con- 
veyance; and Hoffman v. Newell, 249 Ky. 
270, 60 S.W. 2d 607 (1932), involving 
rights of a creditor. 


Thus, in view of the fact that there is 
no direct holding in Florida on the solution 
to problem B, that there is at least a conflict 
of authority in other jurisdictions, it is be- 
lieved unwise to state uncategorically the 
solution. Further, insofar as the position 
taken may later influence the authoritative 
determination should the problem specific- 
ally arise, it is believed wise to exert in- 
fluence toward the more sensible solution. 
It is this writer’s contention that the more 
sensible solution is in favor of the applica- 
tion of estoppel by deed. 


Problem A. The acceptability of the solu- 
tion to problem A in a large part depends 
upon the validity of the estoppel argument 
raised in regard to problem B. Problem A 
is concerned with two separate deeds by 
the entireties tenants to the same grantee. 
It is submitted that without more each deed 
is ineffective and the grantee gets no title. 
This is the proffered solution. If, however, 
there is any validity to the estoppel argu- 
ment, it is likely that one of the grantors 
will survive the other, that his title will 
become an absolute one by survivorship, 
and that the title of the grantee will thus 
become valid on the principle of after- 
acquired title. A weaknes in reliance on 
such eventualities, however, is the possibility 
of a simultaneous death. 

No mention is made in problem A as to 
the relative dates of the deeds executed by 
the granting cotenants or of the circum- 
stances surrounding their execution. Per- 
haps the parties were living apart at the 
time and circumstances were such that it 
was impractical for both to join in a single 
deed. The separate deeds might have in 
fact been an unfortunate substitute for a 
joint execution, and is it not possible for the 
court to construe them together so that 
ccllectively they could be treated as a single 
instrument, thus validating the conveyance? 

Problem A is also used to illustrate this 
title standard in Michigan with the follow- 
ing cases being cited: Elson v Elson, 245 
Mich. 205, 222 N.W. 176 (1928); Nurmi 
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Some principals of the Title Standards Institute held in Gainesville in mid-February are shown 
standing in front of the University of Florida College of Law. They are (from left) C. Clyde 
Atkins, Legal Institutes Committee Chairman, Mandell Glicksberg, University of Florida asso- 
ciate professor of law: David P. Catsman, chairman of The Real Property, Probate and Trust 
Law Section: Henry A. Fenn, dean of the University of Florida College of Law: and Parks M. 


Carmichael, institute chairman. 


v. Beardsley, 275 Mich. 328, 266 N.W. 368 
(1936); Arrand v. Graham, 297 Mich. 559, 
298 N. W. 281 (1949); French v. Foster, 
307 Mich. 361, 11 N. W. 2d 920 (1943); 
Berman v. State Land Office Board, 308 
Mich. 143, 13 N. W. 2d 238 (1944); 
Schultz v. Silver, 323 Mich. 454, 35 N. W. 
2d 383 (1949); and Hearns v. Hearns, 333 
Mich. 423, 53 N. W. 2d 315 (1952). An 
examination of these cases shows that in 
none of them was the particular fact pat- 
tern in question litigated. In fact, the prob- 
lem in each was quite different, and the 
statement relating to the proposed standard 
was generally just the usual one that neither 
tenant alone could effectively convey or 
incumber the estate. This is not convincing 
authority for the case in point where both 
parties, although by separate deeds, in fact 
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convey to the same grantee. Under some 
circumstances, at least, a Supreme Court 
might conclude that the technicalities of 
the common law need not be so literally 
observed. 


Conclusion. The statement of the tenta- 
tive standard is justified and is generally 
true. Further, in relation to the specific 
problems suggested, the prudent examiner 
would be well justified in considering the 
title not marketable. It is believed, however, 
a contrary solution to the problems present- 
ed might well be reached by the sensible 
application of estoppel by deed or other 
principle, at least in certain situations. 


Author’s note: . 
The above material is by no means exhaustive. 
It is merely designed to raise the problems. 
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Tid-Bits 

by Hewen A. Lasseter, 

Executive Secretary 

New Building..In January, 1958, after 
long planning, the Trustees of The Fund 
purchased a site in Orlando as a_perma- 
nent Fund headquarters. It has a_ fine 
masonry structure ideally convertible into 
an efficient and modern office building, 
with adequate space for parking and ex- 
pansion. Also, about three-fourths of the 
property is subject to development for other 
uses. At its February meeting in Orlando, 
the Board of Trustees approved the plans 
for remodeling the building and the present 
schedule calls for occupancy about the last 
of the summer. 

Field Services Seminar .. Timed to coin- 
cide with the expansion of the field services 
organization, all field services representa- 
tives of The Fund assembled in Orlando 
on January 24, 1958, for a seminar. By 
this method, The Fund is spreading its 
services to Fund members on a local level. 

Staff Expansion.. During January, be- 
cause of increased volume, the Fund head- 
quarters staff was expanded. Edward A. 
Naegelen, Jr., was employed to work in the 
forms reviewing section and relieve Albert 
P. McIntosh, Jr., of some of those duties 
so that he might work more closely with 
and assist Murray Hamner, the Title At- 
torney. Mr. Joseph B. Miller, Jr., was em- 
ployed as an office accountant to relieve 
Mr. Eugene Wilder of those duties in order 
to free up more of his time for overall 
supervision as Office Manager. 
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by Leslie McLeod, Jr., 
Field Services Officer 


Orlando Dinner Meeting .. Somewhat as 
an experiment, when the time came for 
The Fund to distribute checks to Fund 
members who had used The Fund in 1950 
covering their net reserve credits, Fletcher 
Rush, the Trustee for the 9th Circuit, in- 
vited Fund members, Fund prospects, and 
the Judges in Orange, Osceola and Semin- 
ole Counties to witness the delivery of the 
checks at a dinner meeting at Dubsdread 
Country Club. This brought an attendance 
of more than 100 and similar meetings are 
contemplated for other areas next year. 
I::cidentally, bearing on these reserve net 
credits, one north Florida lawyer recently 
cancelled his appointment as an “approved” 
attorney for a title insurance company and 
when we asked him why he said: “I'll miss 
that fruit cake or box of candy they send 
every Christmas but I found that I enjoy 
The Fund’s ‘Account Statement’ each year 
the most.” 


Real Property Institutes..The Fund’s 
public address system continues to be in 
demand for institutes of committees of The 
Florida Bar, with priorities to those involv- 
ing real property questions. This was used 
at Miami in January and at Gainesville in 
February, it is scheduled for March at Stet- 
son in St. Petersburg and at Daytona Beach. 
It is usually my privilege to “staff” the 
system and bring sweet music records for 
playing between the scheduled program 
speakers. 
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More than 100 lawyers from Orange, Osceola and Seminole Counties gathered in Orlando 
recently to observe delivery of refund check to Fund members in the three counties. Guests at 
the head table, from left, are Wilson Alexander, County Judge of Seminole County: Terry B. 
Patterson, Circuit Judge, 9th Circuit: Roger A. Barker, Circuit Judge, 9th Circuit: Fletcher G. 
Rush, Trustee of The Fund for 9th Circuit: W. A. Pattishall, Circuit Judge, 9th Circuit: George 
E. Adams, County Judge of Orange County: Victor Hutchins, County Judge, retired, Orange 
County. Behind the speaker's table (Il. to r.) are these Lawyers’ Title Guaranty Fund personnel: 
Murray Hamner, title attorney: Paul Game, Field Services Representative (FSR), 13th Circuit: 
Edward A. Linney, FSR, 6th Circuit: John D. Brion, FSR, 11th Circuit: Harry B. Smith, FSR, 
Miami Beach; Albert P. McIntosh, Jr., Assistant to the Title Attorney: George B. Carter, General 
Counsel; Byron J. Villwock, Treasurer: Hewen A. Lasseter, Executive Secretary: Leslie McLeod, 
Jr.. Field Services Officer: William R. Scott, FSR, for the lower portion of the 9th Circuit: Edward 


A. Naegelen, Forms Reviewer: 
Section. 


by John D. Brion, 
FSR, Miami 


Plat Law .. Lawyers, real estate brokers, 
and title companies are anxiously awaiting a 
ruling® by Judge J. Fritz Gordon on a suit 
for declaratory decree filed to test the valid- 
ity of the so-called “Plat Law.” (Chap. 
25519 Laws of 1949 as amended by Chap. 
30202, Laws of 1955). Meanwhile, hun- 
dreds of transactions involving the sale of 
parts of platted and unplatted lands are at 
a standstill. Fund members can expect 
early advices of any change of policy from 
the General Counsel’s release of January 14, 
1958, restricting*® issuance of policies in 
Dade and Duval Counties to which the 
population Act applies. 


(*Note: By decree of January 31, 1958, 
Judge Fritz Gordon held the act unconstitu- 
tional; on February 6, 1958, the General 
Counsel withdrew the limitations. ) 


Growth .. 1957 was the tenth year of Fund 
operations and here is an interesting statis- 
tic: The total additional contributions to 
The Fund for the year 1948 were $14,370. 
In the month of May and July 1957, mem- 
bers from the 11th Circuit (Dade County ) 
remitted $14,487 and $14,768, respectively, 
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B. Eugene Wilder, office manager: 


Ronald McCanin, Mail 


thus topping in two different months the 
total volume of Fund business for its first 
year. That is tremendous growth and Jan- 
uary, 1958, is expected* to be the greatest 
in the history of The Fund. 

(*Note: It was.) 

Land Trusts .. Because of the increasing 
popularity of Land Trust Agreements, usu- 
ally with a Bank acting as trustee, members 
are alerted to Title Note 85-57 regarding 
passive or dry trusts. Even where the re- 
corded trust agreement seems to give the 
Trustee adequate power to convey, mort- 
gage, etc., such power may be limited by 
an unrecorded trust indenture referred to 
in the recorded agreement. Such limitations 
on powers and duties may create a dry or 
passive trust whereby the iitle is uninsur- 
able by The Fund. 

by Paul Game, 

FSR, Tampa 

Title Information Facilities... Now that 
title information is available to Fund mem- 
bers in the 13th Circuit through Lawyers’ 
Title Services, Inc., of Hillsborough Coun- 
ty,* Fund membership and Fund use are 
increasing rapidly. Use doubled during 
December . . the first month of operation of 
the new title facility. 
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(*Note: This plant has been financed jointly 
by the local lawyers, most of whom are 
Fund members, and by Lawyers’ Title 
Services, Inc., a corporation in which all of 
the stock is owned by The Fund. Similar 
facilities are in operation or in process of 
development in Broward, Collier, Palm 
Beach and Pinellas Counties, and lawyer 
groups, with Fund consultation but without 
Fund financial assistance, have taken similar 
steps in Lee and Sarasota Counties. ) 


Title Note 
by Murray Hamner, 
Title Attorney 


The following Florida cases, concerning 
grantors and grantees in conveyances, should 
be of some interest to title attorneys: 

A conveyance by a_ purported entity, 
which no longer had legal existence, was 
held to be void in Anglin v. Lauderdale-By- 
The-Sea, 60 So. (2) 619. That case invol- 
ved an attempted conveyance by a muni- 
cipality which had been abolished. 

A conveyance executed by the Mayor 
and Clerk of an existing municipality, even 
though not authorized or confirmed by the 
Council, is voidable merely and not subject 
to collateral attack. Goldtrap v. Bryan, 77 
So. (2) 446. 

A conveyance to the “Estate of D. W. H.” 
was held to be vague and uncertain and, 
therefore, insufficient to convey legal title. 
Simmons v. Spratt, 20 Fla. 495. 

But, in Hutto v. Hutto, 63 So. 914, the 


court in holding that a conveyance naming 
a deceased grantee was insufficient to pass 
legal title, stated that such a defect was 
remediable in equity and that on a proper 
showing the deed would be reformed. 

A deed in which the name of the grantee 
was left in blank was held to be void. Simp- 


son v. Hirschberg, 30 So. (2) 912. 
New Members in January 1958 


by Marlene Power, 

Membership Clerk 
Virginia S. Barr 
James P. Bennett 
Eugene F. Bie 
Jack S. Carey 
William H. Carey 
Joseph H. Chumbley 
Joseph S. Clark 
Paul W. Danahy, Jr. 
Rhonnie A. Duncan 
William P. Dunlap 
Joe S. Everett 
William J. George 
Samuel Green 
Robert P. Harrington 
David V. Lococo 
Charlie Luckie, Jr. 


Mark R. McGarry, Jr. 


Daniel D. McMullen 
Marvin D. Pliskin 

S. Blair Ross 

Charles M. Sasser, Jr. 
Michael Silverstein 
Richard M. Stanley 
Robert Wutt 


Valparaiso 

St. Petersburg 
West Palm Beach 
St. Petersburg 
St. Petersburg 
St. Petersburg 
Clearwater 
Tampa 

Tampa 

St. Petersburg 
Clearwater 
Pompano Beach 
St. Petersburg 
Deerfield Beach 
North Miami 
Dade City 

St. Petersburg 
Largo 

Miami 

Miami 

Tampa 

Miami Beach 
Immokalee 
Deerfield Beach 


Printing for Lawyers 


For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 


BOX 549 e 


TALLAHASSEE, FLORIDA 
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TO ALL ACTIVE MEMBERS OF 
THE FLORIDA BAR 


If you are eligible for coverage under the 
GROUP PLAN OF DISABILITY INSURANCE 


Proposed by 
The Metropolitan Casualty Insurance Company of New York 
and the 
Commercial Insurance Company of Newark, N. J. 
and approved by the 


BOARD OF GOVERNORS 
of 
THE FLORIDA BAR 


As recently as November 23, 1957 
and have not yet applied for coverage under the Plan 
Please do not forget the offer made by the above-mentioned 
Companies, which offer expires at the close of 
MARCH 3lst, 1958. 


lf you are eligible for coverage it is hoped you will make 
application for protection under the Plan immediately, sending 
such application to one of the administrators listed below. 
Baker Insurance Agency 


Charles W. Hale, Sr. 
212 E. Jefferson St. 2012 Ponce de Leon Blvd., 
Tallahassee, Florida 


Coral Gables, Florida 
Cabco-Hoag Corporation Mynatt & Company, Inc. 
37 E. Central Ave., 115 E. Lafayette St. 

Orlando, Florida Tampa, Florida 

Elton Cary The Robert Travis Agency 
Adae & Hooper P.O. Box 6556 
1500 Alton Rd., Jacksonville 5, Florida 
Miami Beach, 39, Florida 

March, 1958 
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Committee Minutes On 


Continuing Law 


‘HE FLorma Bar Committee on Con- 

tinuing Law Reform held its first meet- 
ing of the new year at the George Washing- 
ton Hotel in Jacksonville, Florida on January 
31 — February 1, 1958. Among those present 
were: Chairman, Fred B. Noble; Secretary, 
Charles Tom Henderson; Jack F. Wayman, 
James A. Dixon, Raymond Blackard, Walter 
Rogers, Bernard Arbuse, Horner C. Fisher, 
Roy T. Rhodes, David Stern and B. L. 
Malone. 


It was brought to the attention of the 
Committee that a case in the Supreme 
Court of the United States, which has not 
yet come out in the Supreme Court Re- 
porter, but known as the Magee case, 
materially affects the matter of personal 
service, especially on corporations, and it 
was thought advisable to consider Section 
47.16 of the Florida Statutes as to the 
implications of this case in connection with 
this Statute and whether or not legislation 
should be sought which would seek to 
extend the boundaries outside of the State 
of personal service on defendants. 


Messrs. Dixon, Stern and Fisher were 
appointed as a subcommittee to report to 
the next meeting. 

Raymond W. Blackard, the head of the 
sub-committee in reference to appointment 
and qualifications of Notaries Public, re- 
ported that, in his opinion, it would be 
better to consider doing away with the 
necessity of using a Notary Public on many 
documents where his name and seal serve 
no social purpose. The matter was re-refer- 
red to him and to Charles Tom Henderson. 

Mr. Blackard reported that the last ses- 
sion of the legislature passed an act permit- 
ting the amendment of the charters or cor- 
porations for profit merely on a certificate 
Note: The report of the Continuing Law Reform 

Committee was compiled by Charles Tom 
Henderson, Assistant Attorney General, 


State of Florida, and Director of Statutory 
Revision. 
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Reform Session 


or consent signed by all stockholders. It was 
moved and carried that this committee rec- 
ommend that Section 608.18(8) be amend- 
ed to permit the dissolution of corporations 
by written consent of all stockholders and 
directors. Messrs. Blackard and Walter 
Rogers, Jr., were appointed as a sub-com- 
mittee to draft this legislation. 

The Chairman brought up the matter 
of the disposition of property on the disso- 
lution of corporations not for profit. It was 
moved and carried that there be added to 
Section 617.05 a provision to the effect that 
the Trustees, or other governing body of 
such dissolved corporations, shall wind up 
the affairs of the corporation by provisions 
similar to those relating to corporations for 
profit, provided the Judge in making the 
order of dissolution does not order other- 
wise. 

In the discussion as to the proceeds of 
insurance policies passing under the resid- 
uary clause of a will without being express- 
ly mentioned, it was brought out that Florida 
has no provision whereby a general power 
of appointment may be exercised under the 
provisions of a residuary clause in a will. 

It was moved and carried that the com- 
mittee recommend the enactment of legis- 
lation to the following effect: 


“A residuary clause shall exercise all 
special and general powers of appoint- 
ment held by the testator and the 
appointment is deemed made in ac- 
cordance with the terms of the said 
residuary clause. If the power of ap- 
pointment be special and requires 
special action under its terms for its 
exercise, the residuary clause shall 
be deemed to satisfy any such speci- 
fic action by the language of the 
residuary clause, without more.” 
Jack F. Wayman submitted a copy of a 
bill which was introduced during the last 
session of the legislature amending Sec- 
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tion 768.02, F.S., relating to parties and 
damages recoverable in action for wrongful 
death. The committee went over this bill 
very carefully suggesting numerous amend- 
ments thereto and eventually decided to 
refer the matter back to the members of 
the sub-committee for further and final re- 
port at the next meeting. 

Tom Henderson submitted a letter calling 
attention to a suggestion for reform of Sec- 
tions 55.20 and 55.21, F.S., concerning the 
retain title contract and, after some discus- 
sion, it was decided not to pursue the matter 
further at this time. Attention was called to 
the recent Supreme Court case of Co- 
domo v. Shaw, which in effect repealed most 
of the procedural Statutes now in effect for 
agencies, bureaus, and commissions where 
decisions of the boards were appealed to a 
court for review. He reported that the Re- 
vision Department would probably begin 
work soon on a determination of how many 
sections of the Statutes would be affected 
by this decision. The sub-committee on 
Study and Recommending Legislation to 
make more uniform Statutes of Limitations 
in the Florida law reported that the Uni- 
versity of Miami, through Mr. David Stern, 
and the University of Florida were making 
a study of both criminal and civil Statutes, 
and through the Revision Department would 
probably have some report ready in time 
for the next meeting. 


Mr. Henderson suggested that the work 
should go forward on the elimination of 
conflicts in the Statutes as a result of the 
adoption of the new Florida Appellate Rules, 
but that nothing could be done at present 
until the Supreme Court adopts a series 
of amendments which are now in the pro- 
cess of being prepared. 

The committee considered a proposal that 
retain title contracts should have the same 
status as chattel mortgages and provides 
they be foreclosed in equity. In view of the 
fact, that in many cases the costs of getting 
a decree, advertising and selling the prop- 
erty would be prohibitive in proportion to 
the amount involved, and the further fact, 
that such legislation would be opposed by 
so many merchants who sell under reten- 
tion of title contract and such legislation 
would have overwhelming opposition, the 
committee decided not to consider the 
matter further at this time. 

It was voted to hold the next meeting 
of the committee at the Stetson University 
Law School in St. Petersburg, if convenient 
to the Law School, on March 5th, the day 
preceding the Seminar. 

It was voted to ask the Editor of Tue 
Bar JourRNAL to say that the 
committee will be glad to receive sugges- 
tions for revision and assure members of 
The Florida Bar that all suggestions will be 
carefully considered. 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


GENUINE ENGRAVED LETTERHEADS 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 


P. O. Box 1909 


March, 1958 


Fort Myers, Fle. 
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LIFE and ADVENTURES of SAWYER the LAWYER 


BEFORE ALR 

I hunted by day and { hunted by 
night 

Always in doubt my briefs were air- 
tight. 


AFTER ALR 


With cases all bagged; many triumphs 
in court; 

I hunt now for fun and shout “Vive le 
sport!” 


The TOTAL RESEARCH of 
ALR2d 50 Series solved Sawyer’s 
problems. It can solve yours too. 


An ALR annotation gathers, ana- 
lyzes and classifies all cases on a 
point of law, including your local 
cases. 


ALR ends “missing-case” worries, 
assures case-tight briefing and 


The Lawyers Co-operative 
Publishing Company 
ROCHESTER 14, NEW YORK 
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successful court action. This adds 
up to successful, client-rich prac- 
tice. 


Ask today about low cost, low 
terms for the new ALR unit. 


ALR 2d 


Bancroft-Whitney 
Company 
SAN FRANCISCO 1, CALIFORNIA 
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Local Bar Associations 

Joe Creel, of Miami, has been named 
president-elect of the Dade County Bar As- 
sociation, and will succeed William P. Sim- 
mons, Jr., now president of that Association. 
Creel will assume his new duties in July 
for a one year term. 


Charles S. Coe has been elected presi- 
dent of the Society of the Bar of the First 
Judicial Circuit. Coe is a member of a Pen- 
sacola law firm. Also elected were T. A. 
Shell, of Pensacola, secretary, and Fred B. 
Estergren, of Fort Walton Beach, treasurer. 


Silas R. Stone, Port St. Joe attorney, has 
been named president of the Fourteenth 
Judicial Circuit Bar Association. Other offi- 
cers named were Clyde R. Brown, Bonifay, 
vice-president, and Ben H. Dickens, Port 
St. Joe, secretary. The association is com- 
posed of attorneys of Gulf, Calhoun, Jackson, 
Bay, Holmes, and Washington Counties, 
which make up the Fourteenth Judicial 
Circuit. 


Ernest N. Stamey, Miami Springs council- 
man whose law office is in Hialeah, was 
recently named president of the Hialeah- 
Miami Springs Bar Association. He and other 
newly elected officers were to be installed at 
a dinner meeting March 8. The other officers 
are Conway Boone, secretary; C. P. Rubiera, 
treasurer; and Harold Kravitz, Charles Whit- 


acre, William G. Spellman, J. Arthur 
Hawkesworth, Jr., and Jack Model, directors. 

At the annual meeting of the Lee County 
Bar Association officers were elected for the 
coming year. Elected were Lloyd G. Hendry, 
president; Frank B. Watson, Jr., vice-presi- 
dent, and George E. Allen, secretary and 
treasurer, all of Fort Myers. 

Newly elected members of the Lakeland 
Bar Association are Marvin B. Woods, presi- 
dent, Herbert N. Casebier, vice-president, 
and W. Ray Fortner, secretary. 

The North Broward Bar Association has 
recently been formed with headquarters in 
Pompano Beach. The Charter has been 
signed and the following officers elected: W. 
Marion Walton, president; Bart E. Sullivan, 
vice-president; Robert M. Arnold, secretary, 
and William L. Ranaghan, treasurer. 

New officers who were recently elected 
for the Indian River County Bar Association 
are John H. Sutherland, president, Cornelius 
T. Walker, vice-president, and John R. 
Gould, secretary and treasurer. All are from 
Vero Beach. 

Associations and Partnerships 

The law firm of Nelson and Linney will 
be known now as Nelson, Linney and Nel- 
son, with new offices at 52 Sixth Street 
South, St. Petersburg. John A. Nelson, son 
of Arthur J. Nelson, has just been made a 
partner in the firm. 


on uS. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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The Eighth Annual Convention of The Florida Bar, scheduled for May 15-18, will have some- 
thing special to offer the ladies who attend. At work on convention functions for wives is 
this Wives Committee designated by the Convention Committee. Present at the organization 
of the Wives Committee were (standing): Kenneth B. Sherouse, Jr., convention chairman; Joe 
Creel, Dade County Bar Association president-elect, and William P. Simmons, Jr., DCBA, presi- 
dent. Chairman of the committee, Paul R. Scott, is seated at center. Clockwise around the 
table are these committee members: Mrs. W. L. Gray, Jr.. Mrs. J. Cotton Howell, Mrs. K. B. 
Sherouse, Jr., Mrs. Harry Zukernick, Mrs. George J. Bayer, Mrs. Emmett Choate, Mrs. Joe Creel, 
Mrs. William P. Simmons, Jr., Mrs. John S. Straessley, Mrs. Willis Flick, Mrs. Herbert S. Shapiro. 
Other members of the committee (not shown) are: Mrs. Paul R. Scott, Mrs. William G. Lantaff, 
and Mrs. William C. Gaither. The Dade County Bar Association, joined by other Bar asso- 
ciations in the Eleventh Circuit, is host for the 1958 Convention. 


Dario J. Icardi, formerly with the firm of 
Warrick, Icardi & LeFevre, has opened his 
own office at 206 Park Avenue, South, 
Winter Park. 

Charles J. Collins, Jr., has opened his 
law office at 13 S. Main Street, Orlando. 


Miss Kathryn Gregory recently became the 
first woman attorney with the State Road 
Department in its 43-year history. Miss 
Gregory had practiced law in Tallahassee 
since her admission to the Bar. 

Lloyd L. Ruskin, formerly associated with 


Love that phone... 


Proud as a two-year-old honey child should be, 
isn’t she? Answering the phone for the very 
first time. 

Whether you're going on two or half past 
forty, your telephone brings a heap ot pleasure 
and satisfaction. For more good livin’ than 
you can shake a stick at—just reach for your 
phone. Southern Bell Telephone and Telegraph 
Company. 
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the law firm of Meyer, Weiss, Rosen and | 
Rose, has opened his own office at One 
Lincoln Road Building, Miami Beach. 

Allen R. Samuels has opened his own 
law office in the DeSoto Hotel building, 
Clearwater. 

Marvin Kimmel recently resigned from the 
staff of State Attorney Richard E. Gerstein 
to re-enter private law practice. He will be 
associated with his brother, $. Larry Kimmel, 
at 350 Lincoln Road, Miami Beach. He will 
be replaced in Gerstein’s office by Charles | 
H. Snowden, a former Miami Municipal | 
Court judge. 

Congressman James A. Haley, of Sarasota, 
has announced the establishment of an office 
in Bartow’s Professional Building. R. Elmo 
Hood, of Winter Haven, will be in charge 
as administrative assistant. 

W. E. Skillman has opened an office in 
the Barrow building on W. Pine Avenue, 
Crestview. 

Nathan I. and Leonard O. Weinstein an- 
nounce a change in the firm name to Wein- 
stein and Weinstein, with offices at 161 St. 
George Street, St. Augustine. 

Edwin I. Ford has recently become an 
associate of the Wolfe and Bonner law firm 
in the Manson Arcade, Clearwater. 

Richard A. Metz, formerly assistant trust 
officer at the Florida National Bank, Jackson- 
ville, has become associated with Harry C. 
Chubb in the practice of law. Their offices 
are located in the Florida National Bank 
Building, St. Petersburg. 

Benjamin C. Sidwell has opened an office 
at Suite 25, Western Union Building, Tampa. 

Assistant State Attorney William J. Mon- 
goven has announced that he is leaving 
Panama City to take up residence and a law 
practice in Chipley. His replacement as 
assistant state attorney for the 14th Judicial 
Circuit is Larry G. Smith, of Panama City. 

Announcement was made in mid-January 
of the withdrawal of District Court of | 
Appeal Judge George T. Shannon from the 
law firm of Shackleford, Farrior, Shannon 
and Stallings. The firm will now be known | 
as Shackleford, Farrior, Stallings, Glos and | 
Evans. | 

Sumter Lowry, Jr., formerly of Tampa, | 
has moved to Orlando and with Charles M. | 
McCarty has formed a new law firm with | 
offices at 125 E. Jefferson Street. | 
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Delaware’s favorable legal climate 
benefits corporations . . . and you! 


In this state, where there is no corporate in- 
come tax for companies not doing business 
in Delaware, and corporation laws (court- 
tested since 1899) are simple and stable, 
we’re in perfect position to expedite all cor- 
porate proceedings. We have a_highly- 
trained personnel, and a technical experience 
of more than 59 years that has won satisfied 
clients all over the country. That’s why we 
can promise service that is sound, sure... 
and fast! 


Corporation Service Company 


organizes, amends, merges corporations 
elects directors 

acts as resident agent 

handles foreign qualifications 


attends to all corporate proceedings 


For FREE booklet, “Digest of the Delaware Cor- 
poration Law”, and forms for organizing Delaware 
corporations, write or phone now to 
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Delaware Trust Building, Wilmington, Del.,Phone OLympia 6-8305 
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Elmore D. Harris, formerly of St. Peters- 
burg, has moved to Sebring and is now 
associated with John R. Foltz in the practice 
of law. The firm, Harris & Foltz, is located at 
26 N. Ridgewood Drive. 

The firm of Myers, Heiman & Kaplan now 
has as an associate Allen Kornblum. Their 
offices are located at Eleven Fifty Building, 
1150 S. W. First Street, Miami. 

Word has been received that Joseph M. 
Crowell, formerly with the California Com- 
pany in Colorado, is now associated with 
Philip D. Beall. Their offices are in the Flor- 
ida National Bank Building, Pensacola. 

David A. Davis, of Bushnell, formerly a 
partner of Judge Carroll W. Fussell, has an- 
nounced that the partnership of Davis and 
Fussell has been dissolved. Davis is continu- 
ing the the practice of law in Bushnell. 
Judge Fussell was recently appointed circuit 
judge for the Fifth Judicial Circuit. 

The law firm of Anderson and Gundlach 
has announced that Floyd V. Hull, Jr., has 
become a partner in the firm. The firm will 
now be known as Anderson, Gundlach and 
Hull. Other members of the firm are William 
A. Zeiher, Harry G. Carratt, and Francis D. 
O'Connor. The firm has moved to new of- 
fices in the Bayview Building, 1040 Bayview 
Drive at Sunrise Boulevard, Fort Lauderdale. 

O. Edgar Williams, of Fort Lauderdale, 
who returned from Okinawa in 1957, has 
moved to Ft. Lauderdale and is now em- 
ployed under Julian E. Ross as City Prose- 
cutor and Assistant City Attorney for the 


City of Fort Lauderdale, with offices in 
City Hall. 

Jane T. Richter was married in September, 
1957, and has moved to Tripoli, Libya, 
North Africa. Her mailing address will be 
Mrs. Jane R. Hoade, c/o A/1C Donald A. 
Hoade, AF13439696, 58th Air Rescue 
Squadron, APO 231, New York, New York. 

Thomas J. Walsh, formerly associated with 
the Homestead law firm of Turner & Hodson, 
has opened his own office at 38 N. W. 8th 
Street, Homestead. 

Richard B. Stone and Jordan Bittel have 
formed the partnership of Stone and Bittel 
for the general practice of law, with offices 
in the Industrial National Bank Building, 
Miami. 

George B. Graham has recently become 
associated with John M. Hathaway in the 
practice of law in Punta Gorda. 

Removals and New Offices 

Charles C. Papy, Jr., a West Miami resi- 
dent, has new offices at 308 Industrial 
National Bank Building in Miami. 

The Dade County Bar Association has 
as its new address 1305 Metropolitan Bank 
Building, Miami 32. 

Charles R. Morgan, of Fort Lauderdale, 
has moved to new offices in the Bayview 
Building, 1040 Bayview Drive at Sunrise 
Boulevard. 

From Florida’s Courts 

William F. (Bill) Blowers has been ap- 
pointed by Governor LeRoy Collins to serve 
as judge of the small claims court in Ocala. 
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HANDWRITING EXPERT 


writing, 


falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 


pany Reports and for Court Demonstrations. 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, etc 
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Consultant on questioned Handwriting and Type- 
Pens, Inks, Paper, Erasures, additions, 


Special Document Photographs prepared to accom- 
Your 


. Com- 
etely equipped modern laboratory, including ultra- 
olet and infra-red ray apparatus. 


908-9 Olympia Building 
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Office Phone—FR 9-4571 


Residence Phone—FR 3-7534 
Address—1345 S. W. 18th Street 
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The City Commission of Ft. Lauderdale 
recently appinted Richard J. Cory to the 
newly-created position of associate judge of 
the Ft. Lauderdale Municipal Court. 

A. Bradford Smith has been appointed 
municipal judge for Venice, where he now 
resides and has his law practice. 

Wilson Alexander, Fern Park attorney, was 
recently appointed Seminole County Judge 
to replace the late Judge Ernest Housholder. 

Governor LeRoy Collins has appointed 
Melbourne attorney Grady W. White as the 
new judge of Brevard County’s small claim 
court. 


Other News of Interest 

Charles S. Rhyne, of Washington, presi- 
dent of the American Bar Association, spoke 
to the Dade County Bar 
Association on February 
17. Rhyne is an author- 
ity on aviation law. His 
topic was “ World Law 
or World Holocaust.” 
Rhyne is the ABA’s 81st 
president and, incident- 


will speak to the St. 
Petersburg Bar Association. All lawyers be- 
longing to the Bay Area Bar Association are 
invited to attend. These include the associa- 
tions of Tampa and Hillsborough County, 


RHYNE 


ally, the youngest man to | 
ever head the Association. | 
On March 21 Rhyne | 


UNITED INVESTIGATORS 
DETECTIVE AGENCY 
P.O. Box 709 
Lakeland 


Phone MU-8-2764 


An organization of 
former intelligence agents 


the Manatee County Bar Association, the | 


Sarasota Bar Association, Pasco County Bar | 


Association, and those in Clearwater and St. 
Petersburg. This is the first time that such a 
meeting has been held in this area. It is ex- 
pected that the dinner meeting will be 
attended by many of the leading lawyers 
and judges in the state. 


The Cousins: and Second Cousins held 
their Annual Meeting in Jacksonville Feb- 
ruary 24, 25, and 26. This group is spon- 
sored by the Florida Council of Juvenile 
Court Judges. This group recently held the 
first Florida Institute for Juvenile Court 
Judges, and it was a great success. 


Another of these performances is sched- | 


uled for the University of Florida Law 
School some time in March. Professor Danny 
Clark is Chairman of the Faculty Committee. 
This “showing” is going to feature a Moot 
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RECORD BOOK tor LAWYERS } 


A complete system of record keeping forms de- 
signed specifically for the law office. Provides 
more efficient record keeping procedures; gives 
you an accurate check on costs; frees your mind 
of petty details; stops ‘‘profit-leaks” in your office 
routine. Adaptable to any practice — pays for 
itself in billings normally forgotten. 


CoLwen. Write for FREE Folder 
_ - Sample Pages 
oO 


240 UNIVERSITY AVE. CHAN AIGN 


HANDY AS YOUR 
BRIEFCASE... 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 
it costs to use a Hertz car for a day, a week or a 
month. 
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The work of Professor John Miklos, Talla- 
hassee, who represented the General Exten- 
Case at which Justice G. Bowdon Hunt will 
preside and dispense with justice. 
sion Division of Florida 
at the Final Title Stand- 
ards workshop in Gaines- 
ville evoked praise from 
the Real Property, Pro- 
t bate and Trust Law Sec- 
tion members and others 
fe who attended. Miklos was 

@recently appointed by 
Division Dean B. C. Riley 

MIKLos to work with the Legal 
Institutes Committee, the deans of Florida 
law schools and the Tallahassee head- 
quarters office in offering legal programs of 
greater service to members of The Florida 
Bar. Miklos, head of the Division’s public 
service training center, has been with the 
Division since 1951. He received his LL.B. 
from the University of Alabama in 1938 
and is a member of the Alabama Bar, the 
Federal Bar, the U. S. Supreme Court Bar 
and the U. S. Court of Military Appeals. 
He is currently working with Judge John 
A. Rudd, Tallahassee, chairman of The 
Florida Bar’s Committee on Traffic Courts 
and Safety, in planning and coordinating 
the statewide Traffic Court Conference 
scheduled for October 30-31, in Gainesville. 


SUPPLIES 


- O. BOX 2087 HOLLYWOOD, FLORIDA 


- 
notary seats 


STOCK CERTIFICATES 
CORPORATION STOCK’ 


W 2-6160 


48 HOUR 
SERVICE 


Complete Corporation tits 


THE FLORIDA BAR JOURNAL 


| 
Oy 
4 
MINUTE BOOKS 
: 
CORPORATION 
& LODGE SEALS 


ATTORNEY — Recently left Federal tax L EG | S LA T 0 R S 
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The funny hole 


Mx a New Yorker shook his 
head, and not a few snick- 
ered, when they saw the “hole” in 
Peter Cooper’s new building. 


But to the benign gentleman 
with the ruff of graying whiskers 
it was all so simple: Some day 
someone would perfect the pas- 
senger elevator. 


The mere fact that there wasn’t 
one in 1853 would mean little to a 
man who, with his own hands, had built and 
driven the first American locomotive. Whose 
money, and faith, were to help see the Atlantic 
Cable through all its disasters to final success. 
And who would “scheme out” a Panama Canal 
plan fourteen years before DeLesseps. 


But Peter Cooper’s belief in the future ran 
in a vein far deeper than simply the material. 
For his “building with a hole” was Cooper 
Union, the first privately-endowed tuition-free 
college in America. A place where young men 
and women of any race, faith, or political opin- 
ion could enjoy the education which he, himself, 
had been denied. Peter Cooper’s dearest dream 


SAFE AS AMERICA...U.S.SAVINGS BONDS 


The U.S. Government does not pay for this advertisement. It is donated by this publi 
Advertising Council and the Magazine Publishers of Amerioa, 
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—which has continued to grow 
dynamically for nearly a centur 

and today enriches America wit 

thousands of creative thinkers, 
artists, and engineers. 


There is plenty of Peter Cooper’s 
confidence and foresight alive 
among Americans today. It is be- 
hind the wisdom with which more 
than 40,000,000 of us are making 
one of the soundest investments of 
our lives—in United States Savings Bonds. 
Through our banks and the Payroll Savings 
Plan where we work, we own and hold more 
than $41,000,000,000 worth of Series E and 
H Bonds. With our rate of interest—and the 
safety of our principal—guaranteed by the 
greatest nation on earth. You’re welcome to 
share in this security. Why not begin today? 
Now Savings Bonds are better than ever! Every 
Series E Bond purchased since February], 1957, 
pays 34% interest when held to maturity. It earns 

igher interest in the early years than ever before, 
and matures in only 8 years and 11 months. 
Hold your old E Bonds, too. They earn more as 
they get older. 
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IMPORTANT 


On What Committees Are You Interested In Serving? 


The services of The Florida Bar to its members and to the public are 
accomplished largely through work in committees. It is essential to the 


future of our programs that the many talents of our members be mobilized 
on the committees. 


You can assist President-elect O. B. McEwan in preparing his recom- 
mendations to the Board of Governors by mailing this tear sheet to him 
expressing your interests and special areas of competence. The next 


administrative year commences immediately after the annual convention 
on 18 May 1958. 


Please send this tear sheet directly to O. B. McEwan, 108 E. Central 
Avenue, Orlando, Florida, prior to April 15. This year’s committees are 
listed in the Roster and Directory at page 161. 


(Please Print or Type) 


COMMITTEES 


: 


MEDICO-LEGAL INSTITUTE 


THE FLORIDA BAR THE FLORIDA MEDICAL 
ASSOCIATION 
HILLSBORO HOTEL, TAMPA, APRIL 11-12, 1958 
Agenda 


Friday, April 11 
Morning Session, The Honorable Baya M. Harrison, Jr., 
Presiding 
9:15 — Whiplash 
John E. Gottsch, M.D., Tampa, Jack F. Wayman, Esq., 
Jacksonville 
10:30 — Coffee Break 
10:45 — Doctors’ Professional Liability (including liability of hos- 
pital and doctors to inform patient of dread diseases, 
etc.) J. Lance. Lazonby, Esq., Gainesville; William A. 
Gillen, Esq., Tampa 
12:00 — Luncheon 
Afternoon Session, The Honorable William P. Allen, 
Presiding 
1:30 — The Doctor’s Day In Court (what lawyer expects of doc- 
tor, what doctor expects of lawyer, privileged communi- 
cations, subpoenas, expert testimony and fees, third party 
financial responsibility, etc.) 
Ben J. Sheppard, M.D., LL.B., Miami; Herschel G. Cole, 
M.D., Tampa; William M. Berson, Esq., Orlando; Edward 
B. Rood, Esq., Tampa 
3:00 — Post Concussion Syndrome (traumatic neurosis) 
W. Tracy Haverfield, M.D., Miami; Earl Faircloth, Esq., 
Miami 


4:15 — Coffee Break 

4:30 — Relationship of Trauma and Strain on the Cardiovascular 
System 
Herbert Eichert, M.D., Miami; Walter Humkey, Esq., 
Miami 


6:00 — Cocktails 
7:30 — Dinner 
Saturday, April 12 
Morning Session, The Honorable Stephen C. O'Connell, 
Presiding 
9:00 — Back Injury — Its Cause and Sequelae 
Frank H. Lindeman, Jr., M.D., Tampa; T. Paine Kelly, Jr., 
Esq., Tampa 
10:00 — Coffee Break 
10:15 — Disability Evaluation 
Earl D. McBride, M.D., Oklahoma City; C. C. Howell, Jr., 
Esq., Jacksonville; C. J. Hardee, Jr., Esq., Tampa 
12:00 — Seminar Closes 


Registration — 9:00 to 5:00 Friday, April 11. Registration fee of 
$15.00 includes luncheon, cocktails and dinner on April 11 and cof- 
fee breaks for the registrants. 
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Serving Duval County and Florida 
for 32 years 


Title Trust Company 
Florida 


‘Abstracts, Title Insurance, Trusts” 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-566] 
Jacksonville, Florida 


Title to real estate is never perfect, but prop- 
erty owners can protect their investment with 
title insurance. This does not improve title 
but it does protect the owner from financial 


loss if another party should establish a valid 
claim against the land. 


Resources to handle the largest— 
The Will to serve the Smallest 


Capital Surplus & Reserves over $2,000,000 


FLORIDA LAW and PRACTICE 


The Encyclopedia of Living Florida Law 


For 


FLORIDA LAWYERS 


By 


FLORIDA LAWYERS 


PRACTICAL 


“Edited by an exceptionally well qualified and experienced group 
of Florida Lawyers and Teachers who have helped make Florida 
Law. They have written books about it, they have practiced it, 
and know the problems of the Florida lawyer.” 


(Quoted from foreword by Supreme Court 
Justice Glenn Terrell.) 


KEYED TO FLORIDA BOOKS 


The text is keyed to F. S. A., Florida Digest, Florida Practice 
books, and Sapp’s Florida Forms. 


Pertinent opinions of Attorney General, articles in Florida Bar Journal, 
University of Florida Law Review, Miami Law Quarterly and other 
Law Reviews are cited. 


Seventy-Nine Titles in Volumes 1 to 7 — NOW READY, amounting 
to a text treatise on Seventy-Nine subjects of Florida Law. 


ORDER NOW and SECURE SPECIAL PREPUBLICATION PRICE 
Attractive terms offered. 


THE HARRISON COMPANY 


Law Book Publishers 


1. W. GRANADE and IRA A. BARNES 
Florida Sales Representatives 


P. O. Box 4214 Atlanta 2, Georgia 


